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Annomauus. [Jannas cmamovs nocésuieHa aHanusy pacnpocmpaneHHoil 6 nocnedHee 6pems 8 HAYHHOU Umepamype Kamezopui. <opu-
oudecKue NpensTmcmeusi». A6mop crmamoi NPUXOOUM K 661800y, 4O PACCMAMPUSAb 1OPUOUHECKUe NPENTICMEUS He00X00UMO ¢
no3uLuL 1UOePMAapHO-10PUOUHECKO20 MUNA NPABONOHUMAHUA. B Kavecmee 10puoueckux npensmcmeuii MoXKHoO K6AnUPUUUPOsay
T00ble HeeamueHble T6/IeHUS U HPOUECChL, KOMOopble He CHOCOOCIMBYI0M, NPensImcmayom 00CHUMeHUIo uerell nPasosozo 6030eticeus.
Kniouesvte cnosa: npensamcmeus, npasonoHumanue, 1ubepmapHo-0puOU4ecKas meopus, neeusm, npasosoe osoelicmsue,

npasosoe pezynuposarue.

COBPEMEHHOM POCCHHCKOM 3aKOHOJATe/IbCTBe

HepeJKO BCTPETHIIb HCIONb30BaHUE B IIPABO-

BbIX HOPMAax TaKOTO TEePMHHA, KaK «IIPersiT-
CTBHE», ¥ PA3/IMYHBIX IPOU3BO/HBIX OT HETO TOHITHH.
Tax, 4. 4 ct. 3 HanoroBoro xogekca P® ropopur Ham
O HEJIOIMYCTUMOCTH YCTAHOB/IEHUSI 3aKOHOJATETbHBIX
npensmcmeutl K 3aHATHIO He 3alpelIeHHOM 3aKo-
HOM DKOHOMHYECKOW [esTeTbHOCTHI0 (PU3UIECKUX
JIUL, ¥ OpraHU3alyii. YTo/I0BHO-TIPOLIeCCyalbHbIN KO-
Jexc PO mpenycMaTpuBaet, 4To y4dacTue IPOKypopa
B IIPOM3BOACTBE IPeJBAPUTE/NIBHOIO paccIeJOBaHus
He sIBJISIeTCSl npensmcmeuem JJisl JaJbHEeHIIero ero
y4acTHsl B IPOU3BOACTBE IO JAHHOMY YTOJIOBHOMY
neny (4. 2 ¢T. 6). YacTs 5 cT. 28 3akoHa 0 GaHKPOTCTBE!
orpeie/isieT HeZJOIyCTUMOCTb YCTaHOBJIEHUSI Npensim-
cmeutl fist GBICTPOTO U CBOOGOLHOTO OCTYIIA TF0O0TO
3aMHTEPECOBAHHOTO JIMIA K MPeyCMOTPEHHBIM JIaH-
HBIM 3aKOHOM CBeJleHUsIM. /laHHbIe TIPUMEPBI MOX-
HO IIPOJOJ/DKATh JOMrO. Tak, TOJMBKO B NPHUBeeHHOM
BbIIlIe 3aKOHE O GAHKPOTCTBE TEPMHH «IIPEISITCTBHE»
yIoTpeG/IsieTcst OKOJIO 30 pas. AHain3 MpaBoONIpUMe-
HUTELHOM MPAKTUKH TAKKe MMOKA3bIBAET, YTO CYyO'h-
€KTbl Pa3/IMYHBIX MPABOOTHOLIEHWH CTaIKUBAIOTCS
CO BCEBO3MOXHBIMU TIPENSITCTBUSIMHM TIPH peain3a-
IIMU CBOMX IpaB U obOsi3aHHOCTel. Kpome Toro, cBoe-
r'0 oA MPEMSITCTBUSI MOXXHO HAGMIOAATh U B APYTUX
00nacTsax mpaBoBoi AelicTBUTeIbHOCTH. K TiprMepy,
BITOJTHE OO'HEKTUBHO MBI MOYXEM TOBOPHUTH O JOBOJIb-
HO HEOJHOPOJHOM YPOBHE MPAaBOCO3HAHUSI U TTPABO-
BOM Ky/IBTYypbI Pa3/IMYHBbIX KaTeropuii rpaxgaH. Kax
MIOKa3bIBAa€T CTATHCTHKA, OOIINI YPOBEHb IPAaBOBO
OCBEJJOMJIEHHOCTU W OTHOILEHUs K TPaBy T'PAaXKJaH,
IIPOXHUBAIOIIMX B CE/IBCKOM MECTHOCTH, IO CpaBHe-
HUIO C JIMIAMH, MPOXXUBAIOIIMMH B KPYITHBIX TOPO-
JlaX, Merarojifcax, OCTAeTCs Ha JOCTaTOYHO HU3KOM
YPOBHE, YTO JlETEPMUHHUPYET Pa3/TUnYHble HETaTUBHbIE
MPaBOBbIE SIBJIEHUSI: TTPABOBOM HUTWJIN3M, MTPaBOHA-
PYLU€eHUs, TPeCTYHOCTh U T.1. Y BriomHe oveBHUzHO,
YTO JaHHAsl CUTYyalusl CJIOKW/IACh U3-32 COBOKYITHO-
CTH OOBEKTHBHBIX U CYOBEKTUBHBIX (HPAKTOPOB, OT-
PHYLIATE/TBHO BIUSIIOIIMX HA YPOBEHb MPABOCO3HAHMS
M TIPAaBOBOM Ky/IbTypbl O0O3HAYEHHOM KaTeropuu

' O HecocroaTenbHOCTU (6aHKpOTCTBE): Defiep. 3aKOH OT
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TPaXJAH Y, KaK CIe[CTBHE, NPensmcmeyrwux ero
MOBBIIIEHUIO. B 1IeJIoM HEeoOXOAMMO OTMETHTb, YTO
TOBOPUTH O CBOErO pofja MPEMSITCTBUSIX MOXKHO TPH
PacCMOTPEHUU TTPAKTHUYECKHU JIF000TO MTPABOBOTO SIB-
JIEHWsI WIW TIpolecca. B Tex WM MHBIX BapHalMsix
MBI MOYXeM TOBOPUTH O (paKTOpaX, MPersTCTBYOIINX
HOPMaJ/IbHOMY TIPOLIeCCYy TPaBOTBOPYECTBa, IPABO-
npUMeHeHus U T.1. [Ipyr 95ToM HeOOXOANMO OTMETHTb,
YTO aHAJTN3 JAHHBIX MPETISITCTBUH B TOM WITK UHOM 00-
JIACTH TIPABOBOM JIeMCTBUTE/TBHOCTH MTOKAa3bIBaeT, YTO
OHH HOCSIT Pa3/IMYHBII 110 CBOEMY TTPOUCXOXKIEHUIO 1
Coflep)KaHUIo xapakTep. Tak, HeKOTOpble U3 HUX MOTYT
6bITh 00YC/IOB/IEHBI OGBEKTHBHBIMU TPUYHHAMU (He-
WCIIO/IHEHYE 00s13aTe/IbCTBA M3-3a CTUXMUMHOIO Gefl-
CTBUsT), CYObEKTUBHBIMY (HE3HAHVE 3AKOHA, JKE/TAaHKe
136e)KaTh HAKa3aHWs, MPEIPACCYAKH); PSAA MPErsiT-
CTBUI MOXXeT GbITh TIPEOJOIEH, TIPEJOTBPALLEH, IPY-
rvie, HalPOTUB, YCTPAHUTH HEBO3MOXKHO (pusrueckre
HEeJI0CTATKH, MPETSITCTBYIOLIYE YYAaCTHIO B PA3/TMYHbIX
MPAaBOOTHOLIEHUSAX (MHBAIMAHOCTD)) U T.A. B uemom
HEOOXOUMO Pe3IOMHUPOBATh, YTO, HECMOTPSI Ha CBOIO
PasHOOOPa3HYI0 MPHUPOZAY, IAHHbIE TIPETSITCTBHST 00~
efuHseT 00lLIee CBOMCTBO — WX BhIpakeHue (0OHapy-
YKEHHE) B MPABOBOM YKMU3HM, TPABOBOM JEUCTBUTE/b-
HOCTH. B ¢BsI3U € 9TMM HEOOXOAMMO OTMETHUTh, YTO B
Hay4YHOM /TUTEpAType JAHHbIe HeraTuBHbIE (HAaKTOPHI,
stB/IeHus1 GOPMY/TUPYIOTCSI B Ka4eCTBe CaMOCTOSITE b~
HOH IMpaBOBOM KaTeropuu — 0pUANYecKre WK Ipa-
BOBBI€ MPETISITCTBUSI.

ToBopsi 0 JaHHOU KaTeropuu, Hafl0 IOJIATaTh,
YTO KPUTHUYECKU BKHBIM SIBJISIETCSI OTIpesie/ieHue
TOrO, YTO YK€ ABIAETCS 00BEKTOM BO3AEHACTBUSA JAH-
HBIX OPUANYECKUX MPersiTCTBUI. MIHbIMU c/0BaMH,
HeOOXOJUMO OTIpesie/IUTh, YeMy HMEHHO [JaHHbIe
MPaBOBbIE SIBJIEHUSI IPETSITCTBYIOT.

YauTsiBasi, 4TO OOILIENPU3HAHHON AePUHULIMN
IOPUANYECKUX TIPENsITCTBUIM MPaBOBasi HayKa elle
He 3HaeT, HayaTh pellieHHe BbIIe0603HAYeHHOTO
BoIpoca o6 ompeesieHUU 06bEKTa UX BO3AEHCTBHS
XOTeNOCh GBI C MPOCTOTO TOTKOBAHUSI JIEKCUYECKOTO
3HAYEHUST TepMUHA «IOPUAUYECKHE TPENsITCTBUSI»
WJIA «IIPABOBBIE MPETSITCTBUSI».

U B nepBy10 ouepesb CTOUT OTMETHUTB, YTO TPAJ-
L[MOHHO TIPEISTCTBUSI PAaCCMAaTPUBAIOTCST KaK Gapbe-
PDBI, MIPETIOHBI, TIOMEXH, TIPerpaxJarole Kakoe-m1ubo
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IBIDKeHHWe, NeHCcTBHe, mpolecc, ycrpemsenue. [lo-
CJleJHYE, B CBOIO O4Y€Pe/ib, Mbl MOXKEM OIPEIeTUTh KaK
SIB/IGHUS], XapaKTePHU3YyIoLIecsi CBOeH Iie/ieHarpaB-
JIEHHOCTBIO, Pe3y/lbTaTUBHOCThI0. VIHBIMU C/10BaMH,
060 TIpoLiecc, JeiCTBIE, ABYKEHHE U T.IT., €C/TH He
OpaTh B pacyeT pasiuyHbie UppalMOHAJIbHbIE CYXKe-
HUsI, TO/DKHBI TTPUBECTH K KaKUM-THOO0 TTOC/IeICTBU-
SIM, 3aMbIC/IaM, TTIPOMEXXYTOYHBIM MJIM UTOTOBBIM pe-
3y/bTaTaM. BriosiHe TOrMYHO MPeJoNOKUTb, YTO CYTh
JIFOOBIX MPETSITCTBUHN B IAHHOM C/Ty4ae OyzeT 3aK/Iio-
4YaThCsl B HETaTUBHOM BO3ZIEMCTBUM HA BCSIKOTO POAA
SIBJIEHUST C TOYKU 3PEHHsT HEBO3MOXKHOCTH WU Hedd-
(HEKTHBHOCTH AOCTYDKEHUSI MX Lie/ieid, pe3y/IbTaToB.

CJI0BO K€ «IPaBOBOM» WM «IOPUIUYECKHI» B
KOHTEKCTe JIEKCHYEeCKOTO TOKOBAHUS 0003HAaYEeHHOTO
HaMU TePMUHA O3Ha4yaeT MPHHA/JIe)XHOCTD K TIPaBY?,
CBSI3aHHOCTb C TIPABOM, XapaKTePHOCTb JJIsI HETO.

Takum 06pa3oM, MOXXHO CKaszaTh, YTO C TOYKU
3peHUs] JIEKCMYeCKOTO TOTKOBAHMSI TEPMUH «IOPH/IN-
YecKue TPeIsITCTBHS» ToApasyMeBaeT 1of, coboil He-
KM€ Tperpasibl, He NMO3BOJISTIOLINE JOCTUYD B JODKHON
CTeIeH Tex LieJiel], KOTOpble MPaBo JIO/DKHO Tpeciie-
nosath. OfHAKO B JAHHOM CJTydae HeOOGXOAUMO OTOBO-
PUTBCSI, UTO MTPABO KaK TAKOBOE HE MOXKET METh LIeJIei.
[NpaBo moapasymeBaer 1oz, Co60i HEKYIO CTaTHYECKYIO
KaTeropuio, cucremy HopM. [loaTomy roBoputs o 1e-
JISIX TIpaBa He COBCeM KOPPEeKTHO, TaK KaK caMa KaTero-
pUISI «1ie/Ib» MOZipa3yMeBaeT 10z, CO00¥ ONpeie/IeHHYIO
JVHAMMKY, JBIDKeHUe, Tpolecc, aeictBre. [loaTomy
6oJiee TTPABHU/IHLHO OyZeT TOBOPUTH O LIEJISIX TPABOBOTO
peryvpoBaHysi (MUK PaBOBOTO BOBZEMCTBYS), A HE O
LieJISIX IIPaBa KaK TaKoBOTro. FIMeHHO JaHHbIe KaTeropuu
TO3BOJISIIOT «OKHUBUTB» IPABO, OTPA3UTh €r0 IJIaBHOE
NpeJHa3HavYeHre, 3aK/TI0Yalolleecss B YIOPSA0UYeHUN
00l1eCTBeHHBIX OTHOLIeHH. [IpaBoBoe perymMposa-
Hue (MpaBoBoe BOBAEMCTBHE) — DTO MPOLECC, UMEI0-
Mt cBolo Lenb. [loaToMy paccMoTpeHHe TPUpPOZbI
IOPUAMYECKHUX MPEeTSITCTBUIN JJ0/DKHO PACCMaTpPHUBATHCST
B KOHTEKCTe aHa/IM3a UMEHHO 1ie/ieli TPaBOBOTO pery-
JMpoBaHYist (IPaBOBOTO BO3ENCTBHSA).

[Tpu 3TOM BCST CTOXKHOCTD 3aK/TIOYAETCSI B TOM, UTO
OJHO3HAYHO OTPEeJE/UTh LI He TPEeACTaB/IsSIeTCs
BO3MOKHBIM, TTOCKOJIbKY Hay4YHBIi B3IJISIZ, HA BOIPOC
0 TOM, YTO Ke SIBJISIETCS LIe/ISIMH TTPAaBOBOT'O PETYTHPO-
BaHUs (IPaBOBOTO BO3ZAENCTBHS), BO MHOTOM 3aBUCHT
OT TEOPETHKO-MEeTOJ0IOMYeCKOTO MO/X0a K ITO3Ha-
HUIO TIPaBa KaK TaKOBOTO, TO €CTh OT THIIA IPABOIO-
HuMaHusI, KoTopsli B.B. Jlanaesa cripaBeivBo orpe-
ZiefisieT B Ka4eCTBe «CreludriecKoro BUAa HayqHOM
napasurmMei»3. MIHBIMU C/I0BaMHM TOBOpSI, M3y4YeHUe

2 TonkoBbIil C/IOBapb pycckoro sAsbika: B 4 T. M.: CoB. aH-

ukL: OI'M3, 1935-1940. T. 3: IT — Pamxka / o1 pex. 5.M. Bo-
mH, JJ.H. Ymrakos; coct. B.B. Bunorpazos; I.O. BuHokyp,
b.A Jlapun, C.J. Oxeros, b.B. Tomamesckuii, [I.H. Yiraxos /
nop, pen. [J.H. Yirakosa. M.: Toc. n3ji-Bo MHOCTp. U Hall. C/IOB.,
1939. 1424 c16; CoBpeMeHHBIil TOMKOBBII CTI0OBaph PYCCKOTO
si3piKa: B 3 T. / mogg pen. T.®. Eppemosoir. M., 2006-2012.
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HayYHO-TIPAKTNYECKOTO MOTeHNMana // 3aKOHOJATeTbCTBO 1
akoHoMMKa. 2006. Ne 4. C. 5-15.

OTZE/IbHBIX TIPABOBBIX sIBIEHUH OyZeT BO MHOTOM 3a-
BHICETH OT TOTO, KAKOTO HAyYHOT'O B3IJISI/IA IIPUJIEPXKH-
BaeTCs MO3HAIONNI CYO'BEeKT C TOUKH 3PEHUs MPaBo-
noHuMaHwus1. [lo3HaHuMe 1eieii MpaBoOBOTO Peryanupo-
BaHMsl (IPAaBOBOTO BO3JENCTBUSI) W, KaK C/IEICTBUE,
W3y4eHHe TNPUPOIbl IOPUTUYECKUX TPENsITCTBUI B
Ka4yecTBe OTJe/TbHBIX MPABOBBIX KATerOPUi B JAHHOM
KOHTEKCTe He SIB/ISIeTCS] MCKIIOYEeHWEeM. JTO MOXKHO
MPOWUTIOCTPUPOBATh Ha TPOCTOM TpuMepe. Tak, ¢
MO3ULIMK JIETUCTCKOTO MOJX0/Ia K TOHMMAHMIO TIPAaBa,
Le/Tb PABOBOTO PEry/MPOBaHust (IIPaBOBOIO BO3AEH-
CTBUSI) MOYXHO CPOPMYIMPOBaTh KaK YIOPSJOYEH-
HOCTh TOBeJIeHUsT CyOBEKTOB MpaBa C TOYKH 3PEHUS
«HaBSI3bIBAHUS» WM TOCYJAPCTBEHHOH, BJIACTHOM
BOJIY, YCTAHOBJIEHHOM B HOpPMax IpaBa (3aKOHOATe b
crBa). COOTBETCTBEHHO, IOPUANYECKHE TIPEMSTCTBIS
TOT/IA CJIe/lyeT PaCCMaTPUBATh KaK HEKVe HETaTUBHbBIE
SIB/IEHYS], TIPEMSITCTBYIOLIME BOIUIOIIEHUIO 3aMbIC/Ia
3aKOHO/IATE/IS], «YCTAaHOBUTE/IS» IPABOBBIX HOPM, U
He MO3BOJISTIOLIYE JOCTUYb YKE/ITAeMOTO UM Pe3Y/IbTaTa.
Ecnm yxe roBOpUTH O Lie/IsiX MTPaBOBOTO PEryIMpOBa-
Hus (IIPaBOBOTO BO3JEMCTBYSE), K IPUMEPY, C MO3ULIUN
MHOT'MX TIpe/icTaBHUTeIell KOHLIeMIUH aMepHUKaHCKOM
couponornyeckow wkoset (P. TTayuz, O. Xommc v ap. )4,
TO, B O0LEM, UX MOXKHO CBECTHU K ITPUCIIOCAOTUBAHHIO
MPaBOBbIX HOPM, B IEPBYIO Ouepesb IO CpeZACTBaM
CyZeOHBIX pellieHHH, K TIOCTOSTHHO MEHSIOIIMMCST CO-
UManbHbIM peanusiM. C 3TOM TOYKM 3peHUs I0pUv-
YeCKue MPETSITCTBUST MOXXHO ObIIO ObI PACCMATpPHBATh
B Ka4yeCTBe HEKUX HEeraTUBHbIX sIBeHUH U (HaKTOPOB,
OTPULIATE/IPHO BJIMSIIOIIMX HA TPOLECC M3MEHEeHMsI
MPaBOBbIX HOPM, «a/IeKBaTHOE» OLIeHWBAHME M AaHA/TN3
COLIMA/IbHBIX OTHOLIEHWI W UX OTPAKEHHE B TIpeLie-
JEHTHBIX HOpMaXx.

[laHHbBIe TpUMeEPBI MOXXHO TTPOJIO/DKATh AOJTO U
MX UHTepTpeTanus Oyaer 3aBUCETh OT TOTO, CKBO3b
MPHU3MY KaKOTO THIA MPABOMOHUMAHUS OBLIT OCY-
LIeCTB/IEH HAyYHBII B3IJISI,.

Bce BhIlIeckazaHHOE TMO3BOJISIET HaM CAelaTh
BBIBOJI, UTO JajibHelIIee pacCMOTPEHUE TPHUPOAbI
IOPHUIAYECKUX TIPENSITCTBUM Tpenoiaraer B 06s3a-
Te/IbHOM TOPsIJKe:

— aHaJIM3 CYILECTBYIOLIMX B HACTOsIILEe BPeMs
TUIOB TMPABOIMIOHMMAHUS C LIeJIbI0 Ompeje-
JIeHUsI TOW TlapaJyurMbl, HA OCHOBAaHUHU KO-
TOPO¥ 6yAeT CTPOUTHCS BeCh MOCIEAYIOIIUI
MpoLecc U3y4eHUs! TPUPOAbI IOPUANIECKUX
MpeMnsITCTBUI;

— PpaccMOTpeHHe KaTeropyuu «IPaBOBOE Peryyiu-
poBaHue (MPaBOBOe BO3JEWUCTBUE)», OMpEe-
JIeHWe ero CYyLTHOCTH U, CaMOe ITIaBHOE, 1ie/Iei.

Hrak, roBopsi 0 CyLIeCTBYIOIIMX B HACTOsLee
BpeMsI THUIAX MMPAaBOMOHUMAHUsI, HeOOXOIUMO OTMe-
TUTH crieaytoltee. KapauHanbHas cMeHa 061eCTBeH-
HO-TIOJIMTUYECKON MapaJiurMbl B coBpeMeHHo Poc-
CHH, YXOZ, OT TOTAJIbHOU MPABOBOM W/IEO0IOTUU T0-

*  Jlamaesa B.B. TuIisl mpaBONOHMMAHIIA: TPaBOBasA TEOPHA U

npakTuka: MoHorpadusa / B.B. Jlamaesa. M.: Poccnmiickas aka-
nemus npasocynus, 2012. 580 c.
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3BOJIVUIM KPUTUYECKU OLIEHUTH 'OCIIOAICTBYIOLLYIO Ha
IIPOTSDKEHUH JIO/ITOTO NePUOAA COBETCKOH ITPaBOBOM
MBIC/IM KOHIIEMLIMIO JIETMCTCKOTO TIOHUMAHMUS ITIpa-
Ba, chopmynupoBaHHyo B 1938 1. A.f. BeiumrmHcKuAM.
B uTore coBpeMeHHast I0pUCIIPyJeHLIVSI UMeeT MHO-
roo6pasue MoJgXo[0B K IPAaBOMIOHUMAHHIO.

[Ipu aTOM, IO CHpaBes/IMBOMY 3aMe4YaHUIO psifid
ABTOPOB’, B OCHOBE Pa3/IMYHbIX B3IVISII0B HA TUITHI ITpa-
BOIIOHMMAaHMsI, COOTBETCTBEHHO, U CIIOPOB O IIOHSTHUH
MPaBa, ero npupoge nexut Gunocodpckast mpodrema
COOTHOLIEHUSI CyLIHOCTH U SIB/IEHUS1, YaCTHBIM ITPOSIB-
JIeHVeM KOTOPOI MOYKHO CUHTATh IPOOJIEMY pasjivye-
HUS Y COOTHOLIEHHS ITpaBa U 3aKOHa.

Hamnpuwmep, c atoii nosunuu B.C. Hepcecsiny, ro-
BOPUT O JBYX IIPOTUBOIIOJIOXKHBIX THUIIAX IPABOIIOHU-
MaHWUsI: I0pUANYeCcKoM U teructckom®. B.B. Jlamaesa,
B CBOIO O4epezb, TOBOPUT HaM O IO3UTUBUCTCKOM U
HEeOII03UTHBHCTCKOM TUITaX IIpaBonoHUMaHus’. [Ipu
3TOM 003 aBTOpa He KCKIIIOYAIOT CYLeCTBOBAHUS
HHBIX KOHLIeNIWH, TEOPU# 0 IpUpOJe ITpaBa, 3aMedast
IIPU 3TOM, YTO B JIFOOOM C/Ty4yae B TOM HMJIM MHOH CTe-
IIeHU OHU SIB/ISIIOTCS TPOsIBJIEHNEM OOO3HAYEeHHBIX
BbILIle THUIIOB IIPAaBONOHMMaHMs. VIHBIMM c0BaMu
rOBOps1, BCe KOHLEMIVMH, TEOPHH O IPAaBONIOHUMaHUU
OCHOBAHBI JIM0O Ha Pa3/IMUEHNH TpaBa U 3aKOHA Kak
CYLJHOCTH U SIBJIEHHsI, TMOO Ha UX COMTOCTAB/IEHHH.

He craBst nepep, co60ii 3aa4y pacKpsITh cofep-
YKaHMe BceX CYIIeCTBYIOLIMX B HaCTosiliee BpeMs B
OTe4YeCTBEeHHOM U 3apyOeXXHOUM HAayIHOM TUTepaType
TeOpUi U KOHLeMIWHI IIPaBOIIOHUMaHUsI, BCe JXe He-
00XOJUIMO OTIpe/ie/INTh, KaKOW THIT MPABOIOHMMA-
Hus (B KauecTBe HayYHOM MMapaiurMbl) TIO3BOIUT HaM
Haubosiee 06GBEKTUBHO OTPA3UTh CYLIHOCTh IOPUIM-
YeCKHX TIPensTCTBUH KaK OTHEe/NbHOIO ITPaBOBOTO
siBrieHus1. Yl 9To BIIOJIHe IOTUYHO, TaK KaK [TO3HaHHe
n060TO sIB/IeHuUs], OOHapy>XKUBamoLiero cebst B Tpase,
HEBO3MO)KHO 6e3 IO3HaHMsI PHUPO/IbI CAMOTO TIPaBa.

B 3T0i#1 cBsI3M XOTe0Ch GBI CpPa3y OTMETHUTH, YTO
m00ast U3 KOHILENLUI TPABOMOHUMAHUSA (JIerusm,
COLIMOIOTUYECKast TeOpUsl U T.[.), OCHOBaHHAas Ha
AOMIIMPHYECKOM ITO3HAHUH TOIBKO TOTO, YTO OOBEK-
THBHO CyLIECTBYeT — 3aKOHA, ITPABOBBIX OOBIYAEB,
CymeGHBIX TpeleJeHTOB (3aKOHa B ITHPOKOM CMBIC-
JIe CJIOBA), UCKITIOYAEeT «13 chepbl ee HHTEPECOB Mo-
3HaHHE CYIHOCTHBIX XapaKTepHCTHUK MpaBa»®. Kpu-
THUKa JAHHBIX TEOPHUH CBOAUTCS K TOMY, YTO OHU He
MIO3BOJISIIOT OTTPAaHUYUTD IIPABOBOM MJIM HEIPABO-
BOH XapaKTep 3aKOHa B LIMPOKOM CMBICJIe CJIOBA —
odUIMaTBHO YCTAaHOBIEHHOTO WJ/IM IIPU3HABa€MOTO
rocyzapcrBoM npasa. C mo3uuuu mnpejcraBuresneit
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M.: Usparenbckas rpynna MIHOPA-M; HOPMA, 1997. C. 33.

7 Jlamaesa B.B. Pasznu4Hble TUIIBI IPaBONIOHMMAHNSA: aHATIN3

HAayYHO-IIPAKTUYECKOro IOoTeHIMana // 3aKOHO#ATe/IbCTBO U
sxoHoMMKa. 2006. Ne 4. C. 2.

8 Tam xe. C. 6.
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MO3UTUBHUCTCKOTO MPAaBOIMIOHUMAHMUSI, MPAaBO — 3TO
BOJISI TOCYJAPCTBA, €r0 YCTAHOBJIEHUSI, Of00peHus
(B ciryqae ¢ mpaBoBbIM 00bIMaeM). Takoi MOAXOJ, K
MOHUMAHHUIO MPaBa He MO3BOJISIET OTTPAHUYUTH €r0
OT BIacTHOTO Npou3Bosa. C TOYKU 3peHUs MO3UTH-
BHCTOB, 3aKOHBI paiincTckoit [epmanuu, oqobpsito-
1I1e YeI0BEeKOYOUICTBO M MHOE GeCcyeIoBeYHOe I0-
Be/leHHe, COBETCKHE 3aKOHBI «O TPeX KOJIOCKAX», «O
PacKy/a4MBaHUW», TpUKa3s N° 227 «HM LIary Ha3azjy,
OT/IMYAlIOIIMecs] CBOeH YKeCTOKOCThbIO, — ITO TOXe
mpaBo. TakuMm 06pa3oM, MbI MOXEM CKasarb, YTO
MIPU3HABAst TOILKO OPULIMATBHOE (3a4aCTYIO IIPOU3-
BOJIbHOE) MPABO, MPEACTABUTENN TOBUTHBUCTCKOTO
HaIpaB/IeHUsI UCK/TIOYAIOT cebst U3 TTO3HAHUS CYIL-
HOCTH IIpaBa KaK COL[UA/IbHOT'O SIB/IEHMUSI.

JluameTpasbHO TPOTHBOIONIOXHONW TO3WULIMH
MPUIEPXKUBAIOTCSI TIPEACTABUTENHN IOPUANYECKOTO
THIIA PAaBOTIOHMMAHUSI, B OCHOBE METO/I0/IOTUH T10-
3HAHUSI IPUPOJBI MPAaBa KOTOPBIX JIEKUT MPUHLIMIT
pa3rpaHUYeHMsI MPaBa v 3aKOHA, TPU3HAHUS 00'beK-
THUBHOTO TPaBa, CyLIECTBYIOILEro BHEe 3aBUCUMOCTH
OT BJIACTHBIX TMPEANMCAHUM, MOBUTHUBHOTO (0du-
LMa/IbHOTO) MpaBa — 3aKoOHA. B pamkax oopuguye-
CKOT'O THUIIA MTPAaBONIOHUMAHMUsI IPUHSITO TOBOPUTH O
ZIBYX CAMOCTOSITE/TbHBIX KOHLEILIUSIX: eCTeCTBEHHO-
npaBoBOil (locHaTypanusme) u aubeprapHoi. He-
CMOTpsI Ha OOLIYI0 METOLOIOTUIO, JAHHbIE KOHILIeI-
LIV CYILLeCTBEHHO Pa3/TNYaloTCsl.

CMBIC/T ecTeCTBEHHO-TIPABOBOM KOHLEMIIMU CBO-
IWTCST K IPU3HAHUIO /IBYX, 3a4aCTYI0 aHTarOHHUCTHYe-
CKHUIX, TIApa/UIeIbHO AEWCTBYIOIIUX CHUCTEM IpaBa —
ecTeCcTBEHHOTO (KaK e[MHCTBEHHO TPaBUJIBHOTO, TIOJ-
JIMHHOTO TIPaBa), KOTOPOE CYIECTBYET OOBEKTUBHO, U
MO3UTHUBHOTO (HEMOIIMHHOIO MpaBa)?. I/1aBHbINA MU-
HYC KOHLIETIIMY F0CHATYypa/IM3Ma 3aK/TI0YaeTCsI B TOM,
YTO OHM He MBITAIOTCSI COOTHECTH IMPABOBYIO CYIIHOCTD
(B Buie eCTeCTBEHHOTO TIPaBa) C MPABOBbIM SIBJIEHUEM
(mo3uTHBHBIM TIpaBoM). JI/ist HEX €CTeCTBEHHOE MTPAaBO
€CTh OIHOBPEMEHHO U CYLIHOCTbh, U sSIB/IEHHE, A 3aKO-
HOZIATeJIbCTBO I0/DKHO €My COOTBeTCTBOBaTh. B nzeane
JIOJDKHA CJIOKUTBCSI CUTYalUsi, KOTJa OGHO sIB/IeHHe
(3aKoH) Oyger COOTBETCTBOBAThH APYroMy (ecTecTBeH-
HOMY TIpaBy). B HacTosiliee Bpems ¢ IOBULMH IOCHATY-
pajiM3aMa KpuUTepreM MPaBOBOrO Havyasia MO3UTUBHOTO
MPaBa rocyJapCTB CTAJI0 OTPAKEHHE B HEM OCHOBHBIX
I'YMaHUCTUYECKUX TPUHLMIOB (IpaB U CBOGOA, ye-
JIOBEKA), TMPU3HABAEMbIX MEXIYHAPOOHBIM COOOIIe-
CTBOM M 3aKpeIUIEHHBIX B COOTBETCTBYIOLIMX aKTaX
MeXIyHapogHoro mnpasa. [1o cyTy, Kak crpaBeInBO
oTMe4aeT B.B. J/lanaeBa, «peyb uzeT He 0 TeopeTHUYe-
CKOM KPUTEPHH, BhIpa)kalolljeM HeKUH CYILIHOCTHBIH,
KOHCTUTYUPYIOLIMH MPHU3HAK MpaBa, a 06 dMITHUPH-
YeCKOM MHAMKATOpe, PUKCUPYIOLeM Mepy COOTBET-
CTBHSI 3aKOHOJATE/IbCTBA (PAKTHUUECKU TPUBHAHHOMY
MEXIYHAapOAHBIM COOOIIeCTBOM HAaGOPY MPUHLIMIIOB
M HOPM TYMaHMCTHYECKOTO XapaKTepa, KOTOpble

?  Hepcecstau B.C. ®umocodust mpaBa: KpaTKiit yIeOHBIT KypC.
M., 2000. C. 22.
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MIPeJCTaB/ISIOT COOO0M CIUIaB TPABOBOTO M MOPA/IbHO-
HPaBCTBEHHOTO Haya/m»*°. JlaHHasi KOHLeMLMS OIISITh
JKe He II03BOJIsIeT OLeHUTb IPAaBOBOI XapaKTep 3a-
KOHa, T.e. He II03BOJISIeT OIpeJe/INTh ero MpPaBOBYIO
cywjHOCTh. Best mpo6iieMa 3aKk/I04aeTcsi B TOM, UTO
C TO3MLMH IOCHATypa/ll3Ma HEBO3MOXXHO OLIEHUTb
IIPaBOBOI XapaKTep CaMMUX MEXIYHapOAHBIX HOPM,
MOCKOJIBKY OHM U €CThb IPABO B CHJIy CaMOro ¢paxTa
cyujecTBoBaHus1. Ecii Hopma oG1enpr3HaHHa U OT-
pakeHa B MeXJyHapOJHBIX aKTaX, 3HAYUT, OHA IIpa-
BOBasi M el JJO/DKHO COOTBETCTBOBAThH HALIMOHAJIBHOE
3aKOHOZAATENbCTBO. JlaHHAsi MO3ULIMsSI, OCOOEHHO B
COBpEMEHHBIX MEeXIYHapOAHBIX peausiX, BBIISIUT
JIOCTaTOYHO CIIOPHOM.

AGCOMIOTHO MHOM TOAXOZ, K TIOHUMAHUIO TIPUPO-
Ibl TipaBa 6but peayioxed B.C. HepcecsiHiiem B pam-
Kax pa3pabOTaHHOM MM JMOepTapHO-IOPUANYECKOM
KOHLIeNMIMK", TPUHLWINHAIbPHOE OTINYHe KOTOpOH
OT MHBIX TEOPH IIPAaBOIIOHMMAaHUS CBOAUTCS K IIPU-
3HAHHIO «y TpaBa COOGCTBEHHOrO OTIMYMTETBHOTO
MPU3HAKA Y MPUHIIMIIA, BBIPAXKAIOIIETO aOCTPAKTHOE,
HJeaibHOe IIPaBOBOe HAya/Io M CJIy)Kalllero KpUTepH-
eM OLIeHKM KaK ITO3UTHBHOTO, TaK U eCTeCTBEHHOTO
npaBa»>. TakvM CyLeCTBEHHBIM IPU3HAKOM (KpH-
TepueM), TI03BOJISIIOLIMM TOBOPHUTHh HaM O TIPABOBOM
60 HEMPaBOBOM XapaKTepe 3aKOHA B €ro IIHMPOKOM
noHnManuy, o Muenuio B.C. HepcecsiHia, BbicTyma-
eT opmanvHoe paseHCcMEo, TpeJCTaBsIIolIee COO0M
TPUEAWHCTBO BHYTPEHHE B3aHMOCBSI3aHHBIX MEXIy
€o00i1 acTeKTOB: paBHOI Mepsl, CBOGOABI U CIIPaBe/-
suBocTr®. [IpaBo 1o cBoeii cyTH siB/sieTcst pagHoti 0as
scex mepotl (korza pakTHIeCcKH HepaBHbIE CYOBEKTHI
YPaBHUBAIOTCSI MEXAy Co00i 0 efrHOMY U 00s13a-
TeILHOMY LISl BCEX KPUTEPHIO (HOpME)):

— 6060061 (T.e. «pOpMasbHON HE3aBUCHUMO-

CTH APYT OT JpyTra U BMecCTe C TeM IOoAYHHe-
HMeM eJUHOU paBHOU Mepe, AelicTBUEM IO
enuvHoOM 061Eed popmer't);

— ¥ cnpasedaugocmu (BceoOlpe AJist BCEX Tpe-

6oBaHMs TpaBa, MCKJIIOYAIOLIMe MPHUBHUJIE-
THIH JIJIS1 OT/I@/TIbHBIX CYO'bEKTOB).

TakuM o6pasoM, ¢ MO3ULUH TUOepTapHON Te-
OpHH IIPAaBONOHHMAHHUSI He IPOMCXOAUT aHTaro-
HHUCTUYECKOrO pasfie/ieHHs] IpaBa KaK CYIIHOCTHU
U 3aKOHA KaK SIBJIEHUs], YTO CBOMCTBEHHO KOHLIEII-
LMY IocHaTypasuaMa. HampoTus, «B mmbeprapHOit
KOHLIENILIMM IIPAaBOIIOHMMAHUS UMEHHO CYLIHOCTb
MpaBa, BbIPAKEHHAsI Yepe3 MPUHLMI (OPMaTbHOTO
PaBeHCTBA, CIY)KUT KpUTepUeM IIPAaBOBOTO Xapak-

10 Jlamaesa B.B. PasnuuHble THUIIBI IIPaBOIIOHMMAHNA: aHa-

JM3 Hay4HO-IIPAKTMYECKOIo IIOoTeHLuana // 3aKOHOHAaTelb-
CcTBO 1 9KoHOMMKa. 2006. Ne 4, C. 7.
11

Cwm.: Hepcecsnn B.C. ®uytocodist ipaBa: yaeOHMK I BY30B.
M.: Vsparenbckas rpynma IHOPA-M; HOPMA, 1997. 652 c.

2 Jlamaesa B.B. Jlernsm Kax TUIT IpaBOIIOHMMAaHMA // 3aKo-

HOJATEe/NbCTBO 1 d9KoHOMIKaA. 2007. Ne 6. C. 2.

1 Jlamaesa B.B. Tumbel paBONOHMMAaHMA: IPaBOBas TEOPUA

U MpakTyKa: MoHorpadust. M.: Poccuiickast akagemus IIpaBo-
cypus, 2012. C. 132.

4 Tam xe. C. 133.

Tepa HOPM KaK MO3UTHUBHOTO, TaK M €CTeCTBEHHOTO
MpaBa: U Te, U Jpyrue HOPMBI SIBJISIIOTCSI TIPAaBOM B
MO/IJIMHHOM CMBICJIE 3TOTO CJIOBA JIMIIb B TOU Mepe,
B KaKOM OHU COOTBETCTBYET TPeGOBaHHUSIM MPUHIU-
ma popmabHOTO paBeHCTBa»®. bojiee Toro, Heo6xo-
IHUMO OTMETUTb, YTO C MO3ULUU TUGEePTAPHOM KOH-
LeMIUu 0O0beKTUBHO IMPABO MOXET CyLeCTBOBATh
TOJIBKO B pOpMe ITPABOBOTO 3aKOHA — TTO3UTUBHOTO
MpaBa, OTpakawluero B cebe MpUHLUIT GOPMaTb-
HOTO paBeHCTBA®. B 1je/10M ke He0OXOZMMO pasze-
auTh nosuuuio B.B. JlamaeBoii, oTMeTuBILIEM, 4YTO
«BBIPAOOTAaHHBIA B paMKaX KOHLEMIIMHA KPUTEPUH
MPaBOBOTO Havasa (MpUHLMI GOPMATBLHOTO PaBEH-
CTBa) — 3TO ...TPUHIKUII, HA OCHOBE KOTOPOTO MOX-~
HO JMAJIEKTUYECKH «CHSITh» MPOTUBOPEYHS MEXIY
Pa3/IMYHBIMU TOAXOAAMU K TPABONMOHHUMAHHUIO W
00BEeIMHUTh MX II03HABaTeIbHbIE ITOTEHIIVAJIbL...
C mo3uuuii JaHHOTO KPUTEpHs], KaK MO3UTUBHOE
npaBo (B TPAKTOBKE JIETUCTOB), TAaK U €CTECTBEHHOE
MPaBo (B TPAKTOBKE I0CHATYPAIMCTOB) — 3TO MPABO
MOCTOJIBKY U B TOUM Mepe, TOCKO/IbKY M B KAaKOH Mepe
OHM (KX TOJIOKEHUSI) COOTBETCTBYIOT KPUTEPHSIM
MPaBOBOTO 3aKOHa»".

YuutsiBasi Bce BbIllIECKa3aHHOE, HeOOXOAMMO
pe3IMHUPOBaTh, YTO UMEHHO THOEePTapHO-IOPUIU-
YeCKUU THI TPaBOMOHUMAHMSI, IO MHEHUIO aBTOPA,
IO/DKeH OBITh TIOJIOXKEH B OCHOBY HAy4YHOTO TMO3HA-
HUSI T€X WIA WHBIX MPABOBbBIX SIBIEHUH, TOCKOIbKY
MO3BOJISIET YSICHUTD CYLHOCTh IIPaBa KaK TaKOBOTO.
A 6e3 MO3HAHUS AAHHOM CYL[HOCTH, KaK MBI y)Ke
TOBOPHW/IM BbIllle, MMO3HABATh SIBIEHUs, OOHAPYKHU-
Baroure cebst B MpaBe, HEBO3MOXHO. B cBsizu co
CKa3aHHBIM, JaIbHEHUINI aHaNU3 «IOPUIAYECKUX
MPEIsITCTBUI» MPe//IaraeTcst OCyleCTBUTh UMEHHO
CKBO3b MMPU3MY THOEPTaPHO-IOPUANYECKOTO MPABO-
MOHUMAaHMSI.

O6uiee onpegenenue npasa (Ipy yCJIOBUH, YTO
€ro CYILIHOCTb HAXOAUT CBOE MPOSIB/IEHVE B 3aKOHE —
MO3UTUBHOM IIPaBe) C MO3ULMK 0003HAYEHHOM HaMU
KOHLETIMHU TTPABOMTOHUMAHMST MOXXHO CPOPMYTUPO-
BaTh TaK: NpAso — 31MO COOMEemcmayowas NpUHYyU-
ny ¢opmanbHo20 pageHcmea cucmema HOpM, ycma-
HOBAEHHBIX UNU CAHKYUOHUPOBAHHBIX 20CY0apcmeom
u obecneveHHbIX B03MONCHOCMBIO NPUMEHEHUS Mep
2ocydapcmeeHHo20 NpuHyHcoeHus'™,

HaszHaueHue mpaBa mpu 3TOM COCTOMT B TOM,
YTOOBI YITOPSIZIOYNUTD, YPEryIMPOBATh 00IIeCTBEHHbIE
OTHOILIEHUST B COOTBETCTBUU C TPUHLMIIOM HopMasib-

® Jlamaesa B.B. Tumpl npaBonoHNMMaHMA: IPaBOBas TEOPUA
U IIpaKTyKa: MoHorpadusA. M.: Poccuiickas akageMus paBo-
cynus, 2012. C. 133.

®  Cm.: Hepcecsaun B.C. ®umocodust mpaBa: yueOHUK Ay

By30B. M.: Manarenbckad rpynna IHOPA-M; HOPMA, 1997.
C. 36.

17" Jlamaesa B.B. PasnuuHble THUIIBI IIPaBOINIOHMMAHNA: aHA-

M3 HAyYHO-IPAKTUYECKOro MOTeHImana // 3aKoHOparTenb-
CTBO U 9KoHOMMKaA. 2006. Ne 4. C. 10.

'8 O6uras Teopus rocygapcTsa 1 npasa: B 3 T. T. 2. IIpaso:

Axagpem. xypc / M.H. Mapuenxko, C.H. Babypus u ip.; 4-e u3z.,
nepepab. u gor. M.: Hopma; HUI] IHOPA-M, 2013. C. 11.
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HOTO paBeHcTBa. [IpaBo #O/DKHO feficTBOBaTh, MHBIMU
CJIOBAMM, OKa3bIBaTh BO3/IEHCTBHE HAa OOLIECTBEHHbIE
oTHoleHus1. [103TOMy TPaBo (KaK Kareropuio CTaTv-
YeCKyl) HeoOXOZMMO pPacCMaTpuBaTh B AWHAMUKE,
JBYDKEHHH, YTOOBI IPOC/IEANTD, KAKUM 00pa3oM pea-
JIM3yeTCsl ero NMOTeHIMAJI, OCYIIeCTB/ISIeTCs] COLMAIIb-
HOe pery/JIsITUBHOe ITpejHa3HaueHue. B HayuHoli inTe-
parype IPUHSITO FTOBOPUTH O ABYX KaTeropusix, OTpa-
YKaIOLIMX TIPOLIecC BO3AEHCTBUS IIPaBa Ha MOBeJeHMe
CyObeKTOB, OOIIEeCTBEHHbIE OTHOIIEHHS: «IIPABOBOE
perypoBaHyie» U COOCTBEHHO «IIPaBOBOE BO3Aeil-
crBue». Haunbosee pacrpocTpaHeHHOM TOUYKOM 3pe-
HUS SIB/ISI€TCSI IOHMMaHMe IIPaBOBOTO pery/IipOBaHus
B KayecTBe OfHON 13 GOPM MPABOBOTO BO3JEHCTBUSL.
[Ipu sTOM IpaBOBOe BO3AEHCTBHE pacCMaTpHBaeTCsl
KaK «pe3y/lbTaTHUBHOE, HOPMAaTHBHO-OPraHU3aliOH-
HOe B/IMsIHME Ha OOIeCTBeHHbIe OTHOLIEHUS KaK CH-
CTeMbI COOCTBEHHO TIPABOBBIX CPelCTB (HOPM Mpaga,
MPaBOOTHOLIEHH, aKTOB peasM3alifiy TPaBa), TaK U
HHBIX ITPABOBBIX SIBJICHUH, HalIpYMep IIPaBOCO3HAHN,
IIPaBOBOH KY/IBTYPBI, IIPAaBOBBIX IMPUHIIMIIOB, IIPaBO-
TBOPYECKOTO Tpoliecca»”. [IpaBoBoe peryivpoBaHue,
B CBOIO O4Yepe/ib, OZipa3yMeBaeT I1of, coboii Herocpe-
CTBEHHO IOpUJUYecKOe peryiupylollee Bo3jeicTBHe
Ha 0011[eCTBeHHbIE OTHOLIEHHSI IIPY TIOMOLLM COBOKYTI-
HOCTH IIPAaBOBBIX CpPeCTB. To ecTh IOHSTHE «IIPaBOBOe
BO3/IefiCTBHe» C JAaHHOH TOYKY 3peHus HIHpe ITOHSATHS
«ITPAaBOBOE PerylTHpoBaHLe».

Heo6xomguMo oOTMETHTH, YTO IIOMHUMO COO-
CTBEHHO Pery/lvpylLIero Bo3jeicreus (paBoBoro
peryiMpoBaHusi) roBopsT 06 HH(PpOPMALMOHHOM,
BOCIIMTAaTe/IbHO-OPUEHTAllHOHHOM, COLIMaJIbHOM U
opyrux ¢opmax BodzaeiicTBusI paBa. JaHHYIO TOUKY
3peHHUsT MOXXHO IPOMJUTIOCTPUPOBATh Ha KOHKpET-
HoM npumepe. Crarbs 158 YronoBHoOro xogexca PO
IpeflycMaTpHBaeT yroJIOBHOe HaKa3aHUe 33 TallHOe
XUILeHHe 9y)KOTo uMyllecTBa — Kpaxy. Hermmocpez-
CTBEHHO peryvpyioliee Bo3zeiicTBre (IIpaBoBoe
peryiMpoBaHye) JaHHOW HOPMBI MpaBa Oyner 3a-
KJIIOYaThCs B peaIn3alliy IpelyCMOTPEeHHBIX B Hell
CaHKIMH K /MLy, COBepLIMBLIEMYy IIpecTyIUIeHHe.
[Tpu aToM cam aKT ycTaHOB/IEHUS CT. 158 YTOMOBHO-
ro kogekca P®, copgepikalasicst B Hell nHbOpMaIus
IIpeAyIpeXXJaloT TPXXAAH O TOM, YTO KpayKa sIB/IsieT-
Cs1 TIOBe/IeHHeM HeJOMTyCTUMbBIM M HaKas3yeMbIM (HH-
dopmaumoHHoe BozgeiicTeue). Oco3HaHMe JaHHBIX
IIPaBOBBIX IIPeJNNCAHUH, a TAK)Ke OCO3HAHUE TOTO,
YTO COBepIIEHHe KPa)kU BBIXOAUT 38 PAMKU IIpeJo-
CTaBJIEHHOM MPaBOM cBOOOBI, POPMHUPYET Y I'PaxK-
JaH COOTBETCTByIOlLllee IIPaBOMEpPHOe IIOBeJeHHe
(BocruTaTeibHOE BO3ZAeHCTBIE).

Crenyer OTMETHUTB, YTO Jie/leHre IIPaBOBOTO BO3-
JeicTBus Ha GOPMBI OUeHb YCIOBHO, TaK KaK BCE OHU
TeCHO B3aMMOCBSI3aHbI MeX/y co60ii. Bosee Toro, 3a-
CITy)KyBaeT BHMMaHus nosunus M.A. /lpadyk o ToM,
YTO pa3zesieHye IIPAaBOBOro BO3JeHCTBUS U IIPAaBOBO-

19 Teopus rocymapctsa 1 npasa: yue6nuk / JI.A. Mopososa.

5-e usp., nepepab. un gom. M.: Hopma; HVIT MH®PA-M, 2013.
C. 369.
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IO peryIMpOBaHMsI BO MHOTOM 3aBHCHUT OT TOTO, KaKHe
3/IeMEeHTHI aBTOP BKJIIOYAET B CTPYKTYPYy MeXaHHM3Ma
IIPaBOBOTO peryinpoBaHusi. Eciu B cocTaB aneMeH-
TOB TIOC/TI€JHEr0 BK/IIOYaTh PEXUM 3aKOHHOCTH U
IIPaBOIOPAJIKA, JeliCTBHe IpaBa BHe IIPAaBOOTHOILe-
HUM U He Tpebyroliye KOPPeCTOHAUPYIOLUX IPYT
Ipyry OedicTBuii GOopMBI ITPaBOpeaTM3al i, TO MeXa-
HUBM JeHCTBHYs TpaBa (npagosozo gosdeticmeus. —
IIpum. agm.) ¥ MEXaHN3M ITPABOBOTO PETYIMPOBAHHS
OyayT ToxgecTBeHHbIMU. Tak, Kk npumepy, P.K. Py-
CHMHOB OTHOCHUT K 3/IeMeHTaM MeXaHH3Ma IIPaBOBOTO
peryIMpoBaHusl IOpUAWYECKre HOPMBbI, HOPMAaTHB-
HO-TIPABOBBIE AKTHI, aKThl OPHIIMATBHOTO TOTKOBA-
HUs1, IopyujudecKye GpaxTbl, TPABOOTHOLIEHHSI, aKThI
peajM3aly IIpaBa, NPaBONPHUMEHUTe/IbHbIE aKThI,
IIPaBOCO3HaHUE, PEXHUM 3aKOHHOCTH, IJe KOKABIA
M3 JTUX 3/IEMEHTOB BBINIOJIHSET CBOU PEry/siTHB-
Hble QYHKIMH, BO3AEHCTBYeT Ha MOBeJEeHHe JIofei
M 0OlIeCTBeHHble OTHOIIEHHUSI CBOWM CIIOCOGOM?.
OueBUAHO, YTO aBTOP B JQHHOM CJIydyae He BUJUT
IPYTHX, «OTAEIbHBIX» (POPM BO3/EHCTBUS ITPABOBBIX
sIBJIEHUI Ha 00lieCTBEeHHbIe OTHOIIEHUSI, KpoMe He-
MOCPE/ICTBEHHO PeTyIATUBHOM GOpMBI. B 3TOM MbIC-
JIN eCTh PALOHAJIBHOE 3€pPHO, MOCKOJIBKY 0003Ha-
YeHHbIe HaMU Bbille WHPOPMALMOHHAST ¥ BOCITHTA-
TesibHast GOPMBI BO3ZIEHCTBHSI IIPaBa TaK WM MHAYe
TO)Xe B/IMSIIOT Ha ITOBeJeHNe CyObeKTOB — B Ka4eCTBe
MHPOPMALMIOHHON OCHOBBI TIOBeZeHHs («3HA0, YTO
HEJIb3s1», «3HAI0, YTO MOYKHO») U BHYTPEHHETO YOeXK-
JleHHsI, MOTHBALIMH, TIPABOBOM YCTAHOBKH («I103TOMY
He Oyzy», «II09TOMY BOCIO/IB3YIOCh»); C/I€/I0BaTeIb-
HO, JaHHBIe GpOPMBI MOTYT WIM JAXKe JO/DKHBI pac-
CMaTpHBAaThCS KaK B3aMMOJOIIONHSOLIE APYT Apyra
YaCTH IIPAaBOBOTO peryIrpOBaHUSI.

IlopBozs onpesesleHHBIH UTOT, MOXKHO CKa3aTb,
YTO TIO CYTH JHUCKYCCHUSI O COOTHOIUEHUW MOHATHIA
«I[IPAaBOBOE BO3ZEUCTBHE» U «IIPABOBOE PEryIUPO-
BaHUeE» CBOAUTCS K COOTHOILIEHHIO 6ojiee LIPOKOro
u 6ojsiee y3koro moHsituit. Tak, C.C. AmekceeB B CBO-
eil pa6ore «MexaHU3M ITPABOBOTIO PETyIHPOBAHUS
B COLIMQJIMCTUYECKOM T'OCYAAPCTBe»*> TOBOPUT HaM
O IIPaBOBOM BO3ZEMCTBUM KaK HIMPOKOM IOHSITHH,
«KOTOpOe XapaKTepu3yeT IIpaBo B eHCTBUH, BCe Ha-
npaBjieHyst ¥ GOPMBI BIIMSIHUS ITPaBa Ha OOLeCTBEH-
HYIO )KM3Hb, B TOM 4uC/e ¥ (QyHKIMOHUPOBAHUE
IpaBa B KauecTBe JyXOBHOTO pakTopar»3. [Ipu saTom,
rOBOpSI O IIPAaBOBOM BO3/e{iCTBHMHU B LIMPOKOM ITIOHU-
maHuy, C.C. AjexceeB OTMevaeT, YTO CyIIECTBYeT
[iBa IyTH BO3/I€HCTBUSI MPaBa Ha OOIEeCTBEHHBIE OT-

% Jpaayk M.A. VipapjeHue, IIpaBoBOe BO3JIEVICTBUE M MeXa-
HJ3M [IPaBOBOTO PEry/IMPOBaHIIA: COOTHOLIEHNe ITOHATHI // BecT-
Huk OMckoro yHuBepcutera. 2014. Ne 1 (71). 2014. C. 173-180.

?! Teopms rocyaapcTsa ¥ IpaBa: YYeOHNK I BY30B / IOJ
pen. npo¢. B.M. Kopenbckoro u npod. B.JI. ITepeBanosa. M.:
Hopwma, 2002. C. 277.

2 MexXaHNU3M IPAaBOBOIO DPETYIMPOBAHMA B COLIMA/ACTIYE-
ckoM rocypapctse / C.C. Anekcees. M.: IOpup,. mur., 1966. 187 c.

#  Bepr JL.H. TeHesnuc TeopeTIeCKUX MPeACTABIEHNUIT O Tpa-
BOBOM BO3IeJICTBUY B OTe4eCTBEHHOM TpaBoBefieHnu // Vcto-
pus rocymapcrsa u mpasa. 2014. Ne 20. C. 30.
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HOLIEHUSI: UJE0TIOTUYECKOE U CrielranbHoe (pu mo-
MOLIM CITEIUaIbHBIX TPABOBBIX cpeAcTB). [Ipu aToM
XapaKTepHBIM [JIsI TPaBa SIBJSIETCS] TOMBKO CIELH-
asIbHOE peTYNIHUpYyollee BO3JEHCTBYE Ha MOBeJeHHe
JII0fieil, KOTOpOe OXBAThIBAETCSI TIOHSITHEM «IIPAaBOBOE
peryiupoBaHue». Maeonoruyeckoe jxe Bo3zieicTBre
He SIBJISIeTCsT [Jisl TpaBa crielnupuiIecKuM, «B MPHH-
L[MITe He OT/IMYAETCS OT BIUSHUS Ha OOILeCTBEHHYTO
JKU3Hb IPYTUX UJEO0JIOTUYECKUX CPEACTB, B YaCTHO-
CTH CPeJCTB aruTalM M TMPOIAraHzbl; epruoguye-
CKOH TIe€YaTH, Pafyo...»*, TP 3TOM HU/Ie0IOTUYeCKoe
BO3/IEMCTBHE TIPaBa TeCHBIM OOPA30M COYETAeTCs C
MPaBOBBIM perynvupoBaHueM. MIHbIMM C10BaMHU, MbI
MO)XeM CKa3aTh, YTO €C/IM PACCMATPUBATh BO3JeH-
CTBHE TpaBa Ha 0OOLIeCTBeHHbIE OTHOIIEHUS Y3KO, C
I0pUIY€eCKOH TOYKH 3PEHUSI, LI TOBOPUTH O CIIeI-
dbuyueckoM perymMpyroiemM BO3AeHCTBHUH TMPaBa, TO
HeOoOXOAMMO OTIEPUPOBATh MTOHATHEM «IIPABOBOE pe-
TYJIMPOBaHHE»; €CJIH YK€ MbI XOTHM PacCMOTPETh Bce
MyTH BIWSHUS MpaBa Ha MOBeJeHHEe CYO'HEKTOB, TO
HeOOXOAMMO FOBOPUTD O «IIPABOBOM BO3JEHCTBUI».

[Ipy Takom moaxoze, Ha HAIl B3IISAZ, U y4H-
ThIBasi, YTO HaM HeOOXOJWMO BCECTOPOHHE pac-
CMOTpeTh ME€XaHU3M BO3[eHCTBHs MpaBa Ha o6iie-
CTBEHHbIE OTHOILEHUS B LeJISIX U3yUeHHsI KaTeropuu
«IOpUIAYECKHe TPEIsATCTBUS», LieecoobpasHeit
OyZeT OAHHBIA TMPOLEeCC HCCIeLOBAHUS OCYILECT-
BJISITh CKBO3b NIPH3MY MOHSITHSI «IIPaBOBOE BO37ei-
cTBHE» — (oJjiee LIMPOKOe 0 CBOEMY COZEPIKAHUIO,
4yeM TOHSTHE «IIPaBOBOE peryIlpoBaHMe».

WTaK, KaK MbI y)ke 0003HA4a/N BbILIe, KPUTHYE-
CKHM Ba)XHBIM C TIO3ULIMM PAaCCMOTPEHHSsI KaTeropuu
IOPUIUYECKUX MPEMSITCTBUI SIB/ISIETCSI ONpefeeHne
LleJiefl TIPAaBOBOTO BO3JEWUCTBUSI — TOTO KOHEYHOTO
pe3y/IbraTa, JAOCTUYb KOTOPOTO HE Y/IAeTcsl, B CBOIO
oudepe] b, M3-3a BO3JEHUCTBUS IOPUIMYECKUX TTPETsIT-
CTBUI.

[IpaBo — 3TO COLMABHBII PETYISITOP, OCHOB-
HOe Ha3HavYeHHe KOTOPOT'O COCTOUT B YIIOPSIIOYEHHH,
YPEryIMpoBaHUM COLIMAIbHOM >KWU3HU, TPUAAHUU
eif cTabUIbHOCTU M JUHAMU3MA TIPU TIOMOIIH Pas-
JIMYHBIX TIPABOBBIX CPEJCTB U sIBIeHUi. Peanunsyercst
colMasbHOEe Ha3HaueHHe IpaBa B MPOLiecce MPaBo-
BOTO BO3ZEHMCTBUSI U B MEPBYIO Ouepezb B Mpolecce
mpaBoBoro peryrupoBanusi. C mo3uiuu nubeprap-
HOW TeOPHH MPABOMTOHUMAHMSI TAKOU MPOLIECC MOXK-
HO cHOPMYTUPOBATh CIeAyIOIUM 00pa3oM. B nernsix
IOCTYDKEHUST CIIPaBeIINBON ypPaBHEHHOCTH (DaKTH-
YeCKH HEPABHBIX MEXy co6oM cyGBEeKTOB (YTO Mo-
3BOJIUT ypPerylIupoBaTh, COaTaHCUPOBATh UX MOBeZe-
HUEe) HeOOXOOUMO TMPH MOMOIY PA3TUYHbIX TPABO-
BBIX [IeMCTBUI YPABHSTH X B CBOOO/IE OTHOILIEHHU I HA
OCHOBaHWU €JWHOM U 00s13aTeNIbHOM [I/IsT BCEX MepPhI
TOBeZIeHVsI — HOPMBI IPAaBOBOTO 3aKoHa. Llesb mpa-
BOBOTO BO3/I€MCTBHSI MOYXHO OTIPE/Ie/TUTh B KauecTBe

2 MexaHU3M IIPaBOBOTO PETYIMPOBAHMA B COLMAIUCTHYE-

cxoM rocypapctse / C.C. Anekcees. M.: IOpup,. nut., 1966. C. 18.

»  Hepcecsnn B.C. ITpaBo u npaBoBoiit 3akoH / mop per. B.B. JTa-
maeBoit. M., 2009. C. 99.

OOCTDKEHHMS. TaKOTO COCTOSIHMSI YIOPSIIOYEHHOCTH
Y YPeryMpoBaHHOCTH OOLIECTBEHHBIX OTHOLIEHHUIA,
KOrJa Bce CyOBeKThl TAKUX OTHOLIEHUI ypaBHEHbI B
BO3MOXXHOCTSIX CBOETO TOBEJEHMsI, He BBIXOSIIETO
3a Mpe/esibl MPeAOCTaB/IeHHON MPABOBBIMU HOPMa-
MM CBOOOJIBI.

TakuM 06GpasoM, M00bIE MPerpazbl, MPEernoHbI,
MOMeXH, JTI00ble HETaTUBHbBIE SIBJIEHUS U MTPOLIECCHI,
KOTOpPbIE HE CIOCOOCTBYIOT, MPENSITCTBYIOT AOCTH-
YKEHUIO YKa3aHHOW 1ie/IM MPAaBOBOTO BO3IEHCTBUS,
MbI MOXXeM KBIMPHUIIMPOBATh B KAYECTBE IOPUAM-
YECKUX MPENSTCTBUA.
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Abstract. This article analyzes the spread in recent years in the scientific literature category of «legal barriers». The author con-
cludes that legal obstacles need to be considered from the perspective of libertarian legal type of legal thinking. Legal barriers can
be classified as any negative phenomena and processes that do not contribute to hinder achievement of this legal action.
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