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aK M3BeCTHO, CyTh HJeU KOHCTUTYLHOHA-

JIM3Ma 3aKJII0YAEeTCsI B MPUBEAEHUH TEOPUH

Y MPAKTHUKU OPraHU3aLU{ TOCYyAAPCTBEH-
HOM U OOLIeCTBEHHON )XM3HH B COOTBETCTBHUE
C HALMOHA/IBHON KOHCTUTYyLHel. M3BecTHO U TO,
YTO B Ka4yecTBe OMpeJe/sIoUiuX CBOHCTB 3TO-
ro MpaBOBOTO sIBI€HUSI B GOJNBLIMHCTBE CBOEM
MOCTYTUPYIOT WJEeH: IPSIMOro AeHCTBHUSI U BbIC-
meil PUAUYECKON CHIBI KOHCTUTYLLMOHHBIX
BeJIeHU!; Pasfe/leHus] PasTHYHBIX BeTBEH TroCy-
IAPCTBEHHOM BJIACTH; CBSI3AHHOCTH T'OCYAApPCTBa
M 0o0lecTBa 3aKOHOM ¢ MPAaBOM; MPHOPUTETA
YeJI0BeYeCKOH JTMYHOCTH M yBa)KEHHE ee I0CTO-
MHCTBA; y4acTHsI HapoJa B OCYILECTBJIEHHUH TOCY-
papcrBeHHO# Brnactu. HaumGonee addexTrBHBIM
cpencTBOM obecriedeHus JAHHOM (pyHAAMeHTab-
HOM W€V NpPU3HAeTCs BBICIINM KOHCTHUTYLIMOH-
HBIII KOHTpPO/Ib. B 3TO# CBsI3W, BUAMMO, BPSIZ
JIM CJlefyeT CYMTATh SIBHBIM MpeyBelndYeHHeM
nyG/MMYHble KOHCTAaTalMM O TOM, YTO BeJyluas
pOJIb B CTAaHOB/IEHUH IMOAJTUHHOTO KOHCTUTYLH-
oHanuaMa B Poccuu B mocsiefHue 4eTBEPTh BEKa
npuHagiexxut nmenHo Koncrurynuonnomy Cyny
P® 1, cooTBeTCTBEHHO, aKTaM KOHCTHUTYLIMOHHO-
ro TMpaBOCYAHUSI.

He orpuuass mpaBoOMepHOCTH TeopeTHdYe-
CKO# KOHCTATAlIMH 3TOTO Te3MCa U CTOJIb IIHPO-
KO JekyapupyeMbiii Bkiaag KoHcTuTyunoHHOrO
Cyzma P® B obecmevyeHune ujged KOHCTUTYIIHO-
Hanu3Mma B Poccuu, cuMTaeM Bce )Xe HeEOOXO[HU-
MBIM OCTAQaHOBHUTBHCSI Ha TeX y3/IOBBIX Mpobiaemax,
KOTOpble Bce Gosiee SIBASIIOT cebsi MPHU aHaIu3e

IesTeJbHOCTA DTOT0 OpraHa W O0beKTHUBALUU
ero WUTOroBeix akToB. CyTh [JAaHHOTO WHTepe-
ca B Hapacraouied yOeXIeHHOCTH B TOM, YTO
C TeYeHWEM BpeMeHM, KaK caMa dTa JesiTejb-
HOCTh, TaK U ee pe3ynbTaThl, Mo (akKTy, HHUBe-
JIMPYIOT OCHOBBI WJIeW KOHCTUTYLMOHAIW3Ma, H,
MpeXXJe BCero, B CHJIy TOTO, UTO CaMa ITpaBoOBast
0CHOBA QYHKIIMOHUPOBAHUS BBICIIETO OPraHa KOH-
CTUTYLLIMOHHOTO TpaBocyausi Poccuy HecKolbKO
He COOTBETCTBYeT HJeany.

SlcHoCcTM HeT Jake B IIPaBOBOM NMPUPOZE aKTOB
KOHCTUTYLIMOHHOTO IPAaBOCYAusi, MO0 B JOKTPHU-
He POCCHICKOTO IpaBa MOC/IeJHHUE OJHOBPEMeHHO
XapaKTepU3yI0TCS M KaK HeIOCpPeJICTBEHHO HOpMa-
THBHBIE MPABOBbIE aKThI', U KaK CyZeGHbIe MpeLe/ieH-
THI?, U KaK IPaBOBble KOHCTATallMW WM INPAaBOBbIE
OOBIKHOBEHUS?, U KaK PEIIeHUs TPEIJULIHATIBHOTO

' Cwm.: Tonopunu B.H. Cucrema MCTOYHMKOB IIpaBa: TeH-

menuyy pasButus // CymeOHas IpakTMKa KakK MCTOYHUK
npaBa. M., 2000. C. 41-42.

> Cwm.: Burpyk H.M. IIpaBosble mosuumu KoHcTmTyrm-

onnoro Cypma Poccuiickoit @enepanym: MoHATHE, TIPUPOJA,
Iopumyeckas cuaa u 3HadeHue // KoHCTHTyIMOHHOe mpa-
BOCy/M€ B TIOCTKOMMYHUCTUYECKMX cTpaHax. IIporpamma
MexpayHaponHoro ¢opyma. Mocksa, 26 amperns 1999 r. M.,
1999. C. 94-95.

* Cwm.: Jlazapes B.B. Texuuxa ydera pemenuit Koncrury-

nuonHoro Cypa Poccmiickort Pemepanym B 3aKOHOZIATENbHOI
HeATeNbHOCTY // 3aKOHOTBOpYECKas TEeXHNMKAa COBPEMEH-
HOM Poccum: cocTostHMe, Mpo6/IeMbl COBepIIEHCTBOBAHIE:
B 2-x T. / Ilog pem. B.M. bapanoBa. Hwxumit Hosropog,
2001. T. 2. C. 46-48.
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IIaHa!, ¥ KakK IIpaBoBble mnpe3ymnuuu’. [loctarou-
HO IIMPOKO O3BYYeHbI TalOKe IOAXOAbI K CHHepre-
TUYEeCKOMY OOBEeAMHEHHUIO YKAa3aHHbBIX KaTeropuit
U CBOHCTB B €AWHOM IOHSITHIHOM psiay®. Cumrrro-
MaTHU4HO U TO, YTO €C/IM OAHU U3 HCC/IefoBaTelel,
[0 Wjee, OINpPeNeIVIMCh B CYTH 3TOM MpobrieMsbl
U B LIEJIOM TIOC/IEOBATeNbHBl B (OKOHYATEe/TbHBIX)
CBOUX KOHCTaTalUsIX, TO CMBICJIBI CY)XIeHUH [py-
TUX MOHATb HECKOIbKO CJIOXHO.

B.C. D63eeB, Kk mpumepy, OJHOMOMEHTHO
Y TpU3HaeT’/, U He IPHU3HAeT® DTH aKThl HOpMa-
MU BBICIIEH IOPUANYECKON CHUJ/Ibl, U XapaKTepu-
3yeT WX B KadecTBe siBleHUsI (opmupyoLieics
KOHCTUTYLIUOHHO-IIPAaBOBOH AOKTPHUHBI, KOTOpas,
TeM He MeHee, MMIIEPAaTHUBHO CBsSI3bIBaeT OPTraHbI
rOCyZapCTBEHHOM BJIACTH U WHBIX Y4YaCTHUKOB
MPaBOBBIX OTHOLIeHMI?. KakuM nMeHHO 06Gpazom
«CBSI3bIBaeT» IIPU 3TOM B LIeJIOM He IOSICHSIeTCS.

B mosunusax H.B. BuTpyka akTbl KOHCTUTYLIU-
OHHOTO IIPaBOCYAUSI OJHOBPEMEHHO paccMaTpHBa-
I0TCSL M KaK HeIoCPeACTBEHHO KOHCTUTYIIMOHHBIE
HOPMBI, M KaK cyzeGHBbIe MpeLeseHTs! (110 Ipuam-
YeCKOH crte), HeCMOTPST Ha TO, YTO MO CBOEH MpH-
polie OHU TaKOBBIMU, (PAKTUUECKU, He SIBIISTIOTCS.

ITo muenuto /1. B. Kapnosa, npaBoBble nosunuu
Koncrurynuonnoro Cyza PO B ogHoM citydae HOcAT
npeleJileHTHBII XapaKTep M 00s3aTe/IbHBI MIPHU pac-
CMOTPEeHUH CyAaMU aHAJIOTUYHBIX Jie]l; B APYTUX —
OHM JKe, XOTSI U UMeIOT I0PUINYECKYIO CHITY, OHAKO
MpeLieIEeHTHBIM XapaKTepoM He 06rajaroT".

Co BpeMeHeM YKa3aHHYIO HeOIIpe[e/leHHOCTb,
IpaBja, YAaJ0oCh IIPeofoeTh, U B KadecTBe OIpe-
JesoIMX ObUTH MPeAIOXKeHbI BEIBOBI O TOM, YTO

* Cwm.: Mopmakosa T.I. CyneOHBINI KOHCTUTYLMOHHBIN

KOHTpO/mb B Poccum: ypokm, mpobIeMbl U HepCIeKTHBBL:
0630p Hay4YHO-IIpaKTUYecKoit KoHepeniyn // TocygapcTBo
n mpaso. 1997. Ne 5. C. 8.

> Cwm.: Tapu6o E.B. Hoxrpuus Koncruryumonnoro Cyna
Poccwmitckoit Penepanyu B chepe Hamoroobnoxenus (reo-
peTMIeCcKUit M TPAKTUIECKUIT aCIIeKThI): JUC. ... KaH[. P,
Hayk. M., 2005. 187 c.

¢ Cwm.: Jlasapes JI.B. Koncturyumonnsnt Cys u pasButue

KOHCTUTYLMOHHOTO mpaBa // JKypHam poccuiickoro mpasa.
1997. Ne 11. C. 3-13.

7 Cwm.: D63eeB B.C. Tonkosanme Koncturynum Komcrn-
tynuonHbiM Cygnom P®: TeopeTmyeckme ¥ HpaKTUYecKue
npobnemsr // TocymapcTBo u mpaso. 1998. Ne 5. C. 7.

8 Cm.: 963eeB b.C. Koncruryuus. IIpaBoBoe rocyapcTBo.
Koncturynuonnsiit cyn. M., 1996. C. 163-164.

® Cwm.: D63eeB b.C. ®epnepanbHblil KOHCTUTYIVOHHDII
3akoH o Koncrurynuonnom Cypae Poccuiickoit ®eneparuin:
Kommenrapmit. M., 1996. C. 23-24.

10 Cwm.: Burpyk H. ITpaBosble nosniym KoHCTUTYIIVIOHHOTO
Cyna Poccniickoit ®epepanyum: MoHATHe, IPUPOJA, IOPUAU-
4yeckasd cuiaa u 3Hadenme. C. 95.

" Cwm.: Kapnos [I.B. KoHCTUTYyLMOHHO-IIpaBOBbIE OCHO-
BaHMA aKTOB CYJeOHOI BIACTU: TEXHMKO-IOPUAMYECKUIT
aciext // Ilpobnempl topupmdeckoit texHukn / Ilom pen.
B.M. bapanosa. Hwknuit Hosropon, 2000. C. 485-486.

aKThl KOHCTUTYLIHOHHOTO MPaBOCYyusi 0ObeKTHUBH-
PYIOT HelmoCpeACTBeHHO HOPMbL. Kak ciencrsue:
3TO TMOJHOLEHHbIE HCTOYHUKH (POpMBI BhIpa-
YKEHUsT) POCCHIICKOTO TIpaBa, COAepikalie Bech
Habop BHeIHHX aTpUOyTOB ¢emepanbHBIX AKTOB
HOPMAaTHBHOTO IIPAaBOBOTO XapaKTepa. AKIEHTEI,
6ojsee YeM H3BECTHOM, AUCKYCCUM O TOM, HYTO
cysebHast BlacTh He B NpaBe M3[aBaTh HOpMa-
THUBHBIE IPABOBbIe AKTHI NP DTOM, €CTECTBEHHO,
He MYCCHPOBaIHCh?.

MeHee omnpeseneHHO OBIIM PaCCTABIEHBI
aKIEHTYally B BOIIPOCe O IOPUINYECKOH CHIIe YKa-
3aHHBIX «<HOPM» M HUX «MecTe» B cHcTeMe (HMepap-
XHUH) MCTOYHUKOB (POPM BBIPOKEHMUST) POCCHIICKO-
ro mpaea. B wurore, fOKTpHMHA M MpaKTUKa 16O
B NPUHI[MIIE He CYUTAJM BO3MOXHBIM BKJIIOYATh
3TH TPaBOBbIe SIBJIEHUS B CUCTEMY KCTOYHHUKOB
TOM WM WHOM OTpaciau IpaBa, JMO0 OKa3ananuch
He B COCTOSTHUU OIpeZeNUThCS Ha KaKOW MMeHHO
CTYIEeHU HepapXuiecKod BepTHKaau (HOpM BbIpa-
YKEHMSI TIPaBa JO/DKHBI HAXOOUTHCS JaHHBIE AKTHL
«BocronmHuTh» yKazsaHHOe B3s1 Ha ceOsi BBICLIMIA
OpPraH KOHCTUTYIMOHHOTO IIPaBOCYAUS, B TOM
4uCsie B JTUIE CBOEro npejceaaTesis, (Co BpeMeHeM)
HcYepIbIBaoile 060CHOBAB BBIBOJ, O TOM, YTO IOPH-
andeckas cuiaa aktoB KoHcrurynuonHnoro Cyza PO
«...TIPEBBILIAET IOPHUAUYECKYIO CHJIy J000TO 3aKO-
Ha, a, CJIefOBATeNbHO, TPAKTUYEeCKH paBHA IOpHU-
grgeckoi cue camoit Korcerurynun»4. Hackombko
«MPAaKTUYECKU» TaK J)Ke B IeJIOM He MOSICHSIIOCH.
He mosicastiocs 1 To, Kakast UMeHHO ¢popma BeIpa-
)KEHHUsI TpaBa — COOCTBEHHO KOHCTUTYLIMOHHBIE
HOPMBI WJIM TPAaBOBbIe TO3UIUU CyZAel BBICIIETO
OpraHa KOHCTHTYLMOHHOTO TPaBOCYSUsI (OTHOCH-
TeTbHO UCTUHHOTO COZIePXKaHMST KOHCTUTYI[MOHHBIX
BeJIeHHi) JOMHHHPYIOT B TPAaBOBOM pPeryrupoBa-
Humn? Kak ciefyeT mocTynarb B TOU IMpakTUYeCKOH
CUTYyaluu, Koraa (co BpeMeHeM) 0 OHOMY U TOMY
XXe TMpeIMeTy BBICIIEro KOHCTUTYLIIOHHOTO MPaBo-
CyZYsi UTOTOBBIE TPaBoOBble No3uunu KoHcTUTyIH-
ouHoro Cyza P® 06GBeKTHBHPYIOT NPHUHLUIHAID-
HO pas/IMYHble HOPMAaTHBHbIE IPABOBbIE ITOAXOIBI
B MMOHUMAaHHUU CYTH HCXOJHBIX KOHCTUTYIIMOHHBIX
BeJIeHUII M BapHWaHTe paspelleHus Cropa?

Co BpemeHeM, HpaBJa, «pa3pelIrIack» U 3Ta
npo6iema. IlpaBoBble MO3BULIMM CyAeW BBICLIETO

2 Cwm.: Jlazapes B.B. Texnumka yuera pemenuit Koncrm-

ryuuonHoro Cypa Poccuiickoit ®emepanun // JKypnan
poccurickoro mpasa. 1997. Ne 11. C. 49.

13 Cwm.: XKyitkoB B.M. K Bompocy o cypme6HOI IIpakTiKe
Kak MCTOYHMKe npaBa // Cyne6Has MpakTUKa KaK MICTOYHMK
npaBa. M., 2000. C. 78; Hepcecann B.C. Y poccmitckux
CYIOB HeT NpaBOTBOpUYecKuX monHoMounit // Cyme6Has mpa-
KTMKa KaK MCTOYHUK Tpasa. M., 2000. C. 112; Hepcecsanr
B.C. Cyn He 3aKOHOJATENbCTBYeT, a NpMMeHsAeT Tpaso //
Cynme6Hasi mpakTHKa KakK MCTOYHMK mpasa. M., 1997. C. 38.

" 3oppknH B.[I. Poccus n Koncrurynus B XXI Beke. M.,

2008. C. 132-133.
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OpraHa KOHCTUTYLIMOHHOTO IMPAaBOCYAUSI, KaK pe3io-
mupyet B./l. 30pbKHH, 3TO He «3acCThIBLIAs» OyKBa
KOHCTUTYLJIOHHBIX BeJIeHUM, a «..)KHBOe U pa3BH-
Balollleecsi KOHCTHUTYIIMOHHOe TpaBo»’. Kak ciez-
CTBHE, HET HU Majiediieil mpoGreMbl B TOM, YTO
OHM U Te Xe (HeM3MeHHbIe) KOHCTUTYI[MOHHbIE
HOPMBI SIBJISTIOT NMPUHLIMITAAIBHO Pa3TUYHble HOP-
MaTHUBHbBIE€ TIPAaBOBble KOHTEKCThl B I€PMAaHEHTHO
06'bEKTUBUPYEMBIX TIPABOBBIX MTO3ULIUSIX AKTOB KOH-
CTUTYLIOHHOTO IPaBOCYAMSI.

lepmeneBTHKa, Kak pazbsicHseT [LA. Tamkues,
BCerja IpezoaraeT yyacTve JyejoBeKa, a 3HA4uT,
omnpejeieHHbI CyObeKTUBU3M IIPU IOSIBIEHUU
WTOTOBBIX TpeAcTaBneHui®. Hackonbko aToT cy6n-
€KTHUBH3M, B TOM YFKCJIE MyOIUYHO OOBEKTUBUPYe-
MBI B TOCYZApCTBe, OOLIECTBE, MIPABEe B KayeCTBe
HOPM «KHMBOTO KOHCTUTYLIMOHHOTO IIpaBa», peab-
HO OTPaYKAeT UCTUHHOE (MCXOAHOE!) KOHCTUTYLU-
OHHOe TIpPaBOBOe BejieHUe, IPU 3TOM, eCTeCTBEHHO,
He TOSICHSIJIOCH.

Cy6GbeKTrBHBIE COMHEHHUSI B THX MOMEHTAX,
BUAVMO, NpW3BaHbl CHITHh no3uuuu B.O. Eneon-
ckoro. [lonmmas mpaBoByto mnosunuio Koncrury-
proHHoro Cyza PP kak 3Tam mo3HaHUA KOH-
CTUTYLMOHHON HOPMBI, MCC/IelOBaTeNb IMPUXOSUT
K Pe3IoMHUpPYOLEeMy CY)KJEHHIO O TOM, YTO pa3iIny-
HOe TIOHMMaHVe OFHON W TOM >Xe HOPMBI KOHCTH-
TYLUUH IO Pa3JTMYHBIM Jie/laM KOHCTHUTYLMOHHOTO
MPaBOCYJYsI CBUJETENbCTBYeT JIUIIb O IPOZAOJDKA-
IOLIEMCS TIpoLecce ee MO3HaHHA”.

Kak cnepcrBue, mpopmomkaer A.A. Manio-
WHWH'®, WMEeHHO MNpeJCTaBleHHe O MPAaKTUKe KOH-
CTUTYLMOHHOTO CyAeGHOTO MPAaBOTBOPYECTBA KaK
0 HapacTaplieM Ipolecce IMO3HAHUSI HOPMBI
MIO03BOJISIET OOBSICHUTD, TIOYEMY 110 OJHOMY U TOMY
JKe TIpeAMeTy KOHCTHUTYLIMOHHOH IPOBEPKU C Teye-
HUEM BpeMeHHU 00'beKTUBUPYIOTCS TPUHIIUITHATBHO
pas/IMYHbIe TIPABOBbIe MO3UIUU (HOPMBI) BBICIIETO
OpraHa KOHCTHUTYLIMOHHOTO IPaBOCYZAUS.

[Topxonpl, mpu3HaeM, BecbMa MHTEPECHBI; OfHA-
KO, OHU JXe€ OOBeKTHBHUDPYIOT He MeHee HHTepec-
Hble cMBICTBL 10 dakTy mpaBoBble TO3ULMK CYLEH,
OTPa)KeHHbBIE B UTOTOBBIX AKTaX KOHCTUTYIITMOHHOTO

15 Tam xe.

¢ Cm.: Tapxues I A. IIpuHIMIIBI IPaBa ¥ IPaBo M3 IPYH-

1mnoB // CpaBHUTEIbHOE KOHCTUTYIIMOHHOE 0603peHe. 2008.
Ne 2. C. 22-46; Kopues B.H., Anemkosa V1. A. TonkoBaHue
U TIpMMEHeHNe KOHCTUTYLMOHHBIX IIpEeNNMCaHMil CyHaMu
B Poccuiickoit ®epepanym: uHTerpatuBHblil nopxoy // Tocy-
napcTBo u mpaso. 2015. Ne 10. C. 6.

7 Cwm.: Eneoncxuit B.O. IlpaBoBble mosunym Konctury-
ynonHoro Cypma Poccmiickoit @epiepauny 1o OTHENbHBIM
acrekTaM QepiepatuBHOro ycrpoiictsa Poccun // Teopern-
JecKye MpOo6/meMbl POCCUIICKOTO KOHCTUTYLMOHAMu3Ma. M.,
2000. C. 96.

'8 Cm.: Mamomuna A.A. KoHcTuTynuoHHO-cyge6HOE

[paBOTBOPYECTBO (IpaBOyCTaHOBIEHME) B Poccuiickoi
Depnepanuu kak ocobass popmMa COBPEMEHHOTO IIPABOTBOP-
yectBa // Poccmiickas roctunus. 2015. Ne 10. C. 6-8.

MPaBOCYAHS], 3TO He CaMa KOHCTUTYLIMOHHAs HOpMa
(B MCXOIHOM CBOEM HOPMAaTUBHOM BEJIEHUH), A JIUIIb
UTOT ee CyGBEKTUBHOTO BOCIIPUSITHSI TEM WJIM MHBIM
mo3HaommM cyorexToM. HerocpeacTBeHHo B 1opu-
OUYECKOU TUIOCKOCTH 3TH CyOBEKTHBHBIE CMBICIIBI
MpECTAIOT B KavyeCcTBE HOPM HAWBBICLIEH IOPUAU-
YeCKOUW CHJIbI, JOMHUHHPYIOIIMX B MPAaBOBOM pery-
JIUPOBaHUU. MeXZy TeM JIOTMYHO TNPEeATONIOKHUTb,
YTO MPU MHOM CYO'BEKTHOM COCTaBe CyAeil BbICLIe-
IO OpraHa KOHCTUTYLIMOHHOTO MPAaBOCYZHsl, WHOM
aKTyaJIbHOM TOTPeGHOCTH, WHBIX HCXOFHBIX YCIIO-
BUSX HUCTPeGyeMOro «KOHCTHUTYLIMOHHOTO» IIO3HA-
HUSI UTOTOBBIE CMBIC/IBI TE€X YK€ KOHCTHUTYLMOHHBIX
BeJIeHUH MOTYT SIBUTh MPUHLHUITUAIBHO WHOE HOP-
MaTHUBHOE CBOe COJEep)XaHHe, MHOW BapHaHT paspe-
LIEHHWs] HOPMAaTHUBHOTO TMPABOBOrO CIIOpA.

ViMeHHO Ha 3Ty 0COOGEHHOCTH KOHCTUTYLH-
OHHOIO TMPAaBOTBOPYECTBa, MO CYTH, YKa3bIBAIOT
B.O. Eneonckuit u A.A. ManomuH, «onpaBabiBas»
Bce 6osee HAPACTAMIIUI TMPOLECC HAKOTUIEHUS
«elie 0ojiee XUBBIX W PA3BUBAIOLIUXCS KOHCTUTY-
LIOHHBIX HOPM», @ TI0 (AKTy MPOLLECC «PYIHOTO»
yrnpasieHus: cucteMoil. C Tex XKe MCXOLHBIX MO3HU-
LU OTPAaBIAHO U TO, YTO CYO'BEKTUBHBIE CMBICIIBI
(oHM >Ke «KHMBbBIE KOHCTUTYLMOHHBIE HOPMBI»)
B Mpoliecce TMO3HAHUS MOTYT MeHsAThcs. [lo3Ha-
HHe, KaK WU3BeCTHO, pa3BuBaercs. Kak ciencrsue,
W3HAYa/IbHO HET HEMMPUMHUPUMBIX KO/UTU3UI B Kap-
JUHAIBHOM HM3MEHEHUU BEKTOPOB IPHU pa3bsiCHe-
HHUM CYTH OFHOU W TOM )Xe HOPMBI He O KOHLQ
«IMO3HAHHOM», HO TaK OPraHWYHO Pa3BHBAKOLIEICS
Koucruryuuu P®. EcrecTtBeHHO, He mpoGiema u To,
YTO HEMOCPEICTBEHHO MCXOZHbIE HOPMBI 3TOTO aKTa
BoOOUIe He MeHsmuch. Cwmbicabl (moTpeGHOCTH?)
W3MEHWINCh — 3HAYUT CJieflyeT COOTBETCTBOBATb.

B urore B KadecTBe SIBHOUM 0€CTAaKTHOCTH,
BUAVMO, HAJ0 OL€EHWBATh BO3MO)XHbIE aresis-
LM TMPAaBOMPHMEHHUTENEN K y)X€ HeaKTyaJlbHbIM
U, CKOpee BCEro, y)Xe He CTOJIb <«)KHBBIM M Pa3BH-
BAIOLIMMCST» MPABOBBIM MO3ULUSIM-HOPMaM, paHee
chOpPMHUPOBAaHHBIM [0 TOMYy J>X€ IPeAMETY KOH-
CTUTYLIMOHHOIM TpOBepKU. MeXzay TeM, OHH TakK
JKe B BBICLIEH I0PUAUYECKOU CHITe, TaK KaK U3BeCT-
HO, 4YTO JIETaJIbHOTO MeXaHHW3Ma OTMEHBI 3THX
«HEAKTyaJbHbIX» M «HE CTOJIb YXMUBBIX» aKTOB KOH-
CTUTYLIMOHHOTrO IpaBocyausi B Poccuiickoit ®ene-
pauuu He npexycMoTpeHo. [1o gpaxTy ZoMUHUPYIOT
U «PErymupyoT» U Te U IpyTHe.

B TOM >Xe KO/IM3MOHHOM KOHTEKCTE «yperyau-
POBaH» HaJJIeXKAIIMI NMpeAMeT BbICLIET0 KOHCTUTY-
LUOHHOTO KOHTPOsIsi. KOHBEHI[MOHAIBHO He OyzeM
BO3BPALIAThCSI K TeHE3UCy W3BECTHOM JIHCKYCCUH
o npase Koncrurynuonsoro Cyza PO na mposep-
Ky Ha mnpeamer coorBercTBusi KoHcturyumu PO
TeX HOPMATHMBHBIX MPABOBBIX AKTOB, KOHCTUTYLH-
OHHOCTh KOTOPBIX TOCTaB/I€Ha MOf cOMHeHue: (a)
YKa/00aMU TPOKAAH HA HapyLIeHHWe UX KOHCTHUTY-
uuonnbix mpas; win (b) sanmpocom cyma oGueit
IOPUCOUKIMY. Hamm mosuiyu B 3TOM AUCKYCCHU

Poccuiickui )KypHaJl NpaBoOBbIX UccJieJoBaHui « Tom 6, Ne 2 (19) 2019




CRIMINAL LAW AND CRIMINAL PROCESS

Bcelle/Io Ha CTOPOHe TeX UcciefoBaTesieli, KOTopble
vcyeprnbiBalle 060CHOBAMH, YTO:

— 1o cMmblcay 1. 2 cT. 125 KoHcrutynun PO
3TO KOHCTUTYLIMOHHOE «IIPAaBOTBOPYECTBO» HE HMe-
eT CaMOCTOSITe/IbHOTO IIPAaBOBOrO 3HAueHMUS;

— Ha ary ¢popmy nposepku PK3 oT 24.07.1994
Ne 1-®K3 «O Koncrurynuonnom Cyze Poccuiickoi
Pepepanuu» He pacIpoOCTpaHsieT IPUCYIIHe aKTaM
tonkoBaHusi KoHcturyunn PP mpusHaku odunu-
QJIBHOCTH U 006s13aTebHOCTUA (CT. 106);

— Kak cieAacTBUe, TO, uTo KoHCTUTYyHHOH-
Hetit Cyz PO cyry6o cy6beKTHBHBIM CBOMM YCMO-
TpPeHUEM «IIPeOZojie/» yKa3aHHbIe OrPaHUYEHUs
v 1o ¢axTty npucsBoun ceGe mMpaBo K MOJOOHOM
IIpOBepKe, CBUeTe/IbCTBYeT JIMLIb O KOPIOPaTUB-
HBIX BEKTOpaX peasn3yeMOro KOHCTUTYLMOHHO-
ro MO3HAHUA".

[Tpyr 0GCYXI€HHUU MCXOAHBIX TE3UCOB 3TOTO
CIopa BBICIIHWI OpraH KOHCTUTYLHOHHOTO IIpa-
BOCYAMSl, HAIIPOTHUB, YBepOBaJl MMEHHO B CBOIO
IIPpaBOTy U, CO BpeMeHeM, B TOM JXe KOHTEeKCTe
M MO TEM )K€ BEKTOPaM HMIIEPAaTUBHO «0BOCHO-
BaJ» CBOe HECOMHEHHOe IIPaBO K KOHCTUTYLIMOH-
HOU mIpoBepKe:

— ¢enepaabHBIX KOHCTUTYLIMOHHBIX 3aKOHOB;
WIHOPHUPYST MPU 3TOM HaJIM4Me COOCTBEHHBIX B3a-
MMOMCKITIOUAIONIUX CY)XAeHui: (a) 0 TOM, 9TO 3TO
He 6Gojiee YeM Pa3HOBHAHOCTH (pefepanbHBIX 3aKO-
HOB (C/Ief0BaTeNbHO: HAIJIOKALMI TpesMeT st
nposepku), u (b) maneko He ToXIECTBO depepannb-
HBIX 3aKOHOB, B cuiy (moprBepykzeHHoro Cymom)
HepapXu4ecKoro NpUopuTeTa nepes, NocaeJHUMU™;

— HOPM MEXJYHapOJHOTO JO0rOBOPa MeXIOCy-
JAPCTBEHHOTO XapakTepa, 6e30roBOpo4HO parrudu-
uupoBaHHOTo Poccuiickoit Penepauueit (Ho co Bpe-
MeHeM BCTYNHMBIIEro B IPOTUBOpeYHe C HHaye
OCO3HAHHBIM HALMOHAJBHBIM WHTEPECOM)?;

— nocraHosneHuil [ocygapcrBennoii Jlymsr PO
06 aMHHCTHHM; MO0 Kak KoHcTtarupoBaHo Cyzom
II0 CBOEMY YPOBHIO U MaTepHUabHO-IIPAaBOBOMY
COZEP)XaHHIO 3TH AKTHI MOTYT GBITH MPHUPABHEHBI
K demepaabHBIM 3aKOHaAM;

 Cm.: Boxpes B.II. K Bompocy o cocTsA3aTenbHOCTI
B POCCHMIICKOM YTrOJIOBHOM IHpolecce // YromosHoe IIpa-
Bo. 2000. Ne 1. C. 51-54; Edumnues C.II., Edumnyen
I1. C. YronoBHoO-IpoIieccyanbHOE 3aKOHO/IATeNbCTBO M Pellle-
nua Koncrurynyonnoro Cyma PO // JKypnan poccuiickoro
npasa. 2000. Ne 1. C. 26-27; Jlykpsanosa E. A. Koncturyuus
B cyfebHOM meperieTe // 3akoHopaTenbcTBO. 2000. Ne 12.
C. 54.

% Cwm., Hanpumep: nocraHosneHre KC PO or 29.06.2004
Ne 13-IT; ompepenenua KC P® or 08.11.2005 Ne 439-O,
ot 02.03.2006 Ne 54-O, or 15.05.2007 Ne 371-O-II.

21 Cwm.: mocranosnerdue KC P® or 14.07.2015 Ne 21-II.

2 Cm.: nocranosnenne KC P® or 05.07.2001 Ne 11-IT
10 neny «O IIpOBEpPKE KOHCTI/ITYLU/IOHHOCTI/I IIOCTAHOBJ/JICHUA
Tocynapcreennoit Jympr P® ot 28 miona 2000 r. Ne 492-II1
I'l «<O BHeceHuy mM3MeHeHMsA B TocTaHOBIeHue locymapcr-
BeHHoI1 ;ymbl Oenepanbroro Cobpannst PO «O6 06bsaBIeHNs

— mnoctaHoBneHul [lpaBurtenscrBa P®; mpu
YCIOBUH, YTO MMeeT MeCTO IpsMas HOpMaTHUBHAs
CBSI3b TIOJI3aKOHHOTO aKTa ¢ ¢eiepasbHBIM 3aKOHOM;

— WHBIX IIOA3aKOHHBIX aKTOB; €C/IU OTCYTCTBYeT
denepabHBIN 3aKOH, KOTOPBIH JO/DKEH PeryIupo-
BaTb CIIOPHbIe IPAaBOOTHOILIEHUS™.

B wurore He yAUBUTENBHO, YTO B MOC/IEAHKE FOIbI
JOKTPHUHOM POCCHICKOro MpaBa B LIEJIOM CePbe3HO
o6cyxaeTcst 6e3ycioBHOe rpaBo KOHCTUTYIIMOHHOTO
Cyza P® x mpoBepke (BUAMMO, Ha MpeJMET Harllei
KOHCTUTYLIMIOHHOCTH) OOLIENPHU3HAHHBIX TIPHHIIUIIOB
M HOPM MEXIYHapOAHOIO mpaBa®.

[lpusHaeM, y Hac HeT HU MaJIeHIINX COMHeHUH
B ToM, uTo Koncrurynuonsnsiii Cyn PP cmpasurcs
M C DTOM TPyZHOHM 3ajmadvei, mpennoxus (co Bpe-
MmeneMm) lenepanbhoit AccamGree OOH u B umemom
MHPOBOMY COOGILLECTBY MOZTMHHO KOHCTUTYLIMOHHYIO
cHcTeMy OOLIEeNpPH3HAHHBIX LIEHHOCTe HOPMaTHBHO-
IO MPaBOBOIO XapakTepa. B urore ge1o 3a ManbM —
oduIaNbHO JIeraIM30BaTh TO HECOMHEHHOE U CyBe-
PpeHHoOe IPaBO BBICIIEr0 OpraHa KOHCTUTYLMOHHOTO
npaBocyusi Poccuy; k. mpuMepy, mocpeicTBoM Ucdep-
MbIBaIOIe 0G0CHOBAHHBIX TPaBoBbIX mosunmit Cyza
B OuYepeJHOM IOCTaHOB/IeHUU. TeM Gosee 4TO mpa-
BOBasi OCHOBA YKAa3aHHOTO 3IDKJAETCS Ha HeIMOoKoJe-
6GUMOI yBepeHHOCTH 3TOTO OpraHa B TOM, 4YTO, obec-
neuynBass BepxoBeHCTBO Koncrutynuu PP — axTa,
TIPUHSITOTO BCeHAPOJHBIM IOJIOCOBAaHUEM, — UMEHHO
Koncruryuuonnsiii Cyg, PO siBnsiercst BeipasuTesnieM
Y1 HOCHTE/IEM BJACTH Hapoaa®.

Beipa3suTenem u HocuTesneM, IOAYEPKHeM, CyBe-
PEHHBIM, TaK KaK HMKAKOH MHOH OpraH rocygap-
CTBa, BKJIIOYAsl 3aKOHOJATess, He B IIpaBe, Kak

aAMHICTUU B CBA3U C OOBABIEHMEM aMHUCTUU C 55-meTueM
Io6ensr B Bemukoit OtevectBenHoit BoitHe 1941-1945 romos»
B cBA3M ¢ 3armpocom CoBeTckoro paifoHHoro cypa r. Yems-
6uHCKa 1 Xanobamy pAfa TpaxkaH».

#  Cwm.: mocranosnenne KC PO ot 27.01.2004 Ne 1-II «ITo
Iely O TIpOBepKe KOHCTUTYLMOHHOCTU OTJENbHbIX IOJIOXKe-
HMII IyHKTa 2 4YacTU IepBON cTaTby 27, 4YacTeil IepBOii,
BTOPOJI ¥ YETBEPTON CcTaTby 251, yacTeil BTOPOI U TpeTbeit
cratby 253 IpaXKHmaHCKOroO IpolleccyanbHOro Kopekca Poc-
curickor Depepanyy B cBA3M ¢ 3ampocoMm IIpaBurenbcTBa
Poccuiickoit Pepeparym»

2 Cwm.: ompepnenene KC P® ot 04.03.2004 Ne 138-O «Ilo
xanobe rpaxpannHa Kanenosa Aunpes ®enoposnda Ha Hapy-
IIeHJ€ eT0 KOHCTUTYIVIOHHBIX IIPaB MOJIOXKEHMEM TOJITyHKTa
«1» IyHKTa 7 [TpaBua MCYMCIEHN HEITPEePBIBHOTO TPYAOBOTO
CTaka pabouMx ¥ CAy)XalMX IpY Ha3HAYEHUM HOCOOMIL
II0 TOCY[JAPCTBEHHOMY COLIMa/IbHOMY CTPaXOBaHMIO 1 ab3ala
Broporo nyHkra 16 Iloctanosnenua LK KIICC, Cosera
Munncrpos CCCP u BLICIIC or 13 mexabpst 1979 roga N
1117 «O panpHeiileM yKpeIUIEeHMY TPYAOBOM JUCLUIUIMHbBI
U COKpAI[eHNM TeKy4ecT! KafjpoB B HAPOTHOM XO3ANCTBE»»

»  CM., HampuMep: YTOTOBHO-IpOLecCyanbHOe mpaBo Poc-
cuitckoit @enepauyu / OtB. pep. 0.K. Sxumosnu. CII6.,
2007. C. 33.

% Cm.: KommenTapnit k. PefiepaTbHOMY KOHCTUTYLIIOHHOMY

3akoHy «O Koncruryunonnom Cypge Poccuiickoir @epeparymm»
(ITocrareitnerit) / Iop pen. I A. Tapkuesa. M., 2012. 672 c.
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KOHCTAaTHUPYeTCs, OCYLECTB/ISATh OPUIIUATBHOE TOJ-
KOBaHUe U pa3bsiCHeHHe 3aKOHa. B 3akoHOTBOpuYe-
ckoMm mponiecce, UTOXUT KoHcrurynuonnsiii Cyg,
P®, yyactBytor He Tonmpko locymapcrBenHast [lyma
P®, Ho n CoBer Pepepamuu PP, u Ilpesupzent
Poccun. Tloaromy, mM3Ha4aspbHO HET KOHCTHUTYLH-
OHHBIX OCHOBaHHMM K TOMY, 4YTOObI OQHIHAIBHOE
TOJIKOBaHHE 3aKOHA OCYLIeCTB/ISUIOCH JIUIID OJHUM
M3 y4aCTHUKOB 3aKOHOJATeIbHOro mpouecca. K npu-
Mmepy, [ocymapcrBenHoit Jlymoir Pd?.

Corznacumcsi, BecbMa BepHast U 3[paBasi MbICIIb;
OHA )Ke COIZIaCyeTcsl C Mieeill KOHCTUTYLHOHAIMU3-
Ma. Ectp, mpaBpa, HIoaHC — OHa BCTymaeT B IIpO-
TUBOpeuYHe HelOoCPeACTBEHHO C IPAaKTUKON KOH-
CTUTYLMOHHOIO mpaBocyaus. [eHe3uc mnocnegnero
CBUZIETE/ILCTBYeT O TOM, YTO IIpoliecc Iepexoja
OT «IPOGHBIX» IMOMBITOK HABSI3aTh CBOIO BOJIIO 3aKO-
HOZIATETI0 K OJHO3HAYHOMY [JUKTATy HEMOKO/IeOnMOit
HCTUHHOCTH W MMIIepaThBa IOC/IeAHel B JesTellb-
Hoctu Koncrurynyonsoro Cyza PO He TombKo 3aBep-
LIIeH, HO U 3aKpeIUleH HOPMaTUBHO. B cooTBeTcTBUN
¢ Hopmamu PK3 or 28.12.2016 N° 1-PK3 «O BHece-
HUM u3MeHeHuil B QPejepasbHBI KOHCTUTYIIUOH-
Hbii 3akoH “O KoncruryumonHom Cyze Poccuiickoit
depepanin’» UTOrOBbIE AKTHI KOHCTHUTYLIMOHHOTO
IIpaBOCYAUs], BbIHECEHHble B opMe IOCTAaHOBIIE-
HUI, aKTya/M3MPOBaHbl B KauecTBe HeIpepeKaeMo-
ro MMIIepaTHBa He TOJMBKO [IJIs, COOCTBEHHO, [MHA-
MUKM IIPaBa, HO U JUISI POCCUHMCKOTO 3aKOHOJATEIS.
YKkazaHHOe criefiyeT M3 GYKBBI 3aKOHa:

BO-IIEPBBIX, «..He JOIyCKaeTcs INpUMeHeHUe
6o peanu3auys KAKUM-THOO HMHBIM CIIOCOO0OM
HOPMAaTUBHOIO aKTa MW OTHEe/IbHBIX €ro IOJIoXe-
HUI B MCTOJIKOBAaHUM, PACXOJSLIEeMCs ¢ JAaHHBIM
Koncrurynuonnsmm Cygom P®» (m. «6» 4. 2 CT.
79 ®K3 or 28.12.2016 Ne 11-PK3);

BO-BTOPBIX, IMOATOTOBKA CyOBEKTAMHU 3aKOHOZA-
Te/IbHOM HHUIMATUBbI HEOOXOZMMOTO 3aKOHOIPO-
€KTa, MPU3BAaHHOTO K y4YeTy IIPaBOBbIX IMO3UIUN
aKTa KOHCTHUTYIIIOHHOTO IIPaBOCYZUs, OOCY)KIeHIe
Y INPUHSTHE 3TOr0 3aKOHA HeIOCPeACTBEeHHO BBIC-
LM 3aKOHOAQTe/NbHBIM opraHoM Poccuiickoit Pene-
paluy JO/DKHBI OCYILECTBAATHCS MCKIIOYUTE/IHHO
B TOJIKOBaHMH, npeanokeHHoM Koncrurynuosn-
M Cygom P®. OtcrynieHue OT yKasaHHBIX IIpa-
BWJI TIpecsieflyeTcsi B YCTAaHOBJIEHHOM (esiepaibHbIM
3aKOHOM IIOpSIZIKe;

B-TPETBHX, «CyZAbl OOLIei FOPUCAUKLMH, apOu-
TPOKHBIE CyZBI, ...He BIIpaBe IIPUMeHATb HOPMAaTUBHBIN
aKT WIM OTAe/bHble ero IMOJIOKEeHUsS B MCTOJIKOBA-
HUM, pacxopsmieMcsi ¢ gaHHbIM KoHcTruTynuos-
HeiM Cymom P®» (4. 5 c1. 79 K3 «O Koncrury-
uuonnom Cyze Poccuiickoit Pepepanym»),

MMnepaTuBpl, KaK BHIUM, pPacCTaBIeHbI
ofHO3HayHO. [lpyyeM, Kak [/ BBICIIUX OPraHOB

27 Cm.: C3 PD. 1997. Ne 47. Cr. 5492.
% Cm.: 1L «6» 4. 2 c1. 79 ®K3 or 28.12.2016 Nel1-DK3.

3aKOHOJATEbHOM BJIACTH, TaK M JJs CyfeOHOM
cucteMbl Poccuu uaM MHBIX TroCyJapCTBeHHBIX
OpraHoB — CyGBEKTOB 3aKOHOJATETbHOM HHHUIU-
aTuBbl. Bripeap oHUM, ecu U BhpaBe (PyHKIMOHU-
poBaTh B HOPMaTHBHO-TIPABOBOI cdepe, TO JIHILIb
«...B UCTOJIKOBaHUM, IpeasoxeHHOM KoncTuryuu-
oHHbiM Cyzom P®»; mHauye — OTBETCTBEHHOCTH
B YCTaHOB/IEHHOM ¢eiepaIbHbIM 3aKOHOM TOPsiJ-
ke. Mexxgy TeM, poccuiickasi NpaBoBasi JOKTPHHA
OJHO3HAYHA B KOHCTaHTax O TOM, 4YTO:

— npu Becex ycnoBusax Koncruryuuonnsiii Cyg,
P® nHe gomxeH MOAMEHSTh 3aKOHOZATesNs, a TeM
Gosiee CBSI3BIBATh €ro 00sI3aTe/IbHBIMU yCTAaHOBKA-
MU O NYTSX pellleHUN TOH WIM WHOM HpoOGieMsl
B IIpoLecce KOHCTUTYLIMOHHOTO TOJIKOBAaHUSA™;

— M3HA4Ya/IbHO HEOCHOBATE/IBHBI JIFO0bIE MOIBIT-
ku moctaBuTh KoHcrurynmuonssii Cyzn PO Hag
napJaMeHTOM?;

— HUKTO He HMMeeT IIpaBa BMEHUTb 3aKOHO-
JaTen0 Wi KOHKpeTHO locymapcrBennoit [lyme
PO B 00s13aHHOCTH MPUHATH 3aKOH (B TOM YHCIIE
HUCK/IIOYUTE/IBHO B UCTOJIKOBAaHUH, IIPe/I/IOXKeHHOM
Koncruryunonusim Cyzom Pd)3.

Panee, momuurcs, Koncrurynuonnseiit Cyg,
P® Taxoke UTOXMUII, YTO B 3aKOHOAATE/IBHOM IIPO-
Ljlecce y4acCTBYIOT BCe CYOBEKTHI 3aKOHOTBOpYe-
CKOH JiesiTeIbHOCTH, a He HCK/IIOYUTEeNbHO OpraH,
SBAAOWUACA (e JUHCTBEeHHBIM!?) BbIpasuUTeNneM
U HOCHTeJleM BJIacTU Hapoga. HamomHum u ToO,
YTO OTBETCTBEHHOCTb 3a HEHCIIOJTHeHWe, HeHaJ-
Jexallee ucrnonHeHue peueHuss KoHcTuTynu-
onHoro Cyza P® Ha 3akoHozarenss He pacnpo-
cTpaHseTrcs. AKueHTHUpyeM Takxke, uyro B PK3
orT 28.12.2016 N¢ 11-®PK3 Her amemsauuil nmpume-
HuTebHO K BepxosHomy Cyny P®3. Kak crneg-
CTBHE, Aake 1Mo OyKBe 3TOTO 3aKOHA HCTOJIKOBA-
Hue, npexnoxeHHoe Koncrurynuonneim Cyzom
P®, B mpuHuune He 00s3aTeNbHO AJSI GAHHOTO
KOHCTUTYLIMOHHOTO OPraHa M CaMOCTOSTeNIbHOH
BeTBU IroCcyJapCTBeHHOI BracTu. B urore, Bepxos-
Hpiii Cyn P®, Bo-nepBbIX, BllpaBe UMeTh B LieJIOM
OT/INYHbIE CYXJeHHUsI 06 MCTUHHOW M Heobxo-
JUMOI BOJe 3aKOHa, B TOM 4YHCJe B KadecTse
CaMOCTOSITETHHOTO M MOJHOIPABHOrO CyGbeK-
Ta 3aKOHOJATe/bHONH WMHUIIMATUBLL. Bo-BTOpBIX,
CTOJIb XKe B IIpaBe CaMOCTOSIT€/IbHO OPUEHTHUPOBATh
cygsl (BeTBb CaMOCTOSITEIBHOW B/IaCTH) B Tpa-
BU/JIBHOM NPUMEHEHUHU TeX WIM UHBIX HOPMaTUB-
HbIX BesleHUMH. OrpaHUYMBaTh KOHCTUTYLIMOHHYIO

#  Cwm.: Ilonenuna C.B. 3akoHopaTenbHasA TeXHUKA 1 Cype6-

HbliT nperefeHT // [Ipo6memsl lopupndeckoit Texuuku. C. 59.

30 Tam xe.

3 Cwm.: JlasapeB B.B. IIpo6nembl ucrmonHeHus pelie-

Huit Koncturyumonnoro Cypa Poccmiickoit @epepanun
Tocymapcrsennoit [lymoit // VicionHenne penteHnit KOHCTH-
TyLMoHHbIX cynos. CII6., M., 2003. C. 64, 72.

2 Cypom obueit opucaukuuyu Bepxosubnit Cyn P®, xax

M3BECTHO, 0ojiee He SABIAETCH.
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U CaMOCTOSATE/IbHYIO BeTBb IOCYAApCTBEeHHOM Bjac-
TU B 3TOM BOIIPOCE BBICIIUII OpraH KOHCTUTYLIU-
OHHOTO IIPaBOCYAMs — H3HAYa/JIbHO He BIIpaBe
(ct. 10, 120 Koncruryuuu P®).

YTBep)KzAast O eIMHCTBEHHO BEpPHOM (KOHCTH-
TYLJMOHHOM!) HCTOJIKOBAHMM HOPM, B TOM YHCIIE
MMIIEPAaTUBHO 00sI3aTe/IbHOM [JIs1 CyOBEKTOB 3aKO-
HOZIATeTbHON WHHIUATUBBI, KOHCTUTYIIMOHHBIH
Cyz, PO Taxoke HECKONIBKO «YITyCKaeT», YTO B HACTO-
silllee BpeMs B IIPaBOBOH peaJlbHOCTU OJHOBpPeMeH-
HO Ha/IMYeCTBYIOT B3aUMOMCKIIIOYAIOLIe TIPaBOBbIe
MO3UIIMHU BBICILIETO OPraHa KOHCTUTYLIMOHHOTO Ipa-
BOCYZUSI IO OAHOMY U TOMY e Inpeamety®. OgHu
13 HHX, CKOpee Bcero 6ojiee «KHBble U Pa3BHBAIO-
muecsi». [Ipyrue — He CTO/Nb pa3BUBaloOlUecs, HO,
BU/JMMO, TAKOKe «KuBble». Kakuwe W3 HUX HCTHH-
HBI, U3BECTHO TOJIBKO BBICIIEMY OpraHy KOHCTH-
TYLMOHHOTO mpaBocyaus. OTciofa, TAe rapaHTuu
aKTya/IbHOTO BBIOOPA [JIsI YIPaBOMOYEHHBIX CyOb-
€KTOB 3aKOHOJATe/TbHOM MHULIMATUBbI, IPU3BAaHHBIX
K TIOATOTOBKE IIPOEKTa COOTBETCTBYIOILEro 3aKo-
Ha; He OIWMOUTHCST GbI B BEKTOpax TO /M 3aBep-
LIEHHOTO, TO JIM HapacTalolllero KOHCTUTYLHOH-
HOT'O IO3HAHMUSL.

AKTya/nU3UpPYIOTCS Tak)Xe COMHEHHUS B IOJ-
JIMHHOW GecmpucTpacTHOCTH KOHCTHUTYLMOHHO-
ro Cyga P® npu paccMOTpeHUH TOTO WU UHOTO
npegmera npoBepku. HamomuuMm, ofHOR U3 Hau-
Gosee ocTphIX MpobGiaeM npu paspaborke PK3 «O
Koncrurynuonnom Cyze Poccuiickoit @epepanyim»
GbUT BOMPOC O JEMOIUTHU3ALMH 3TOr0 OpPraHa, IMpo-
Llecca OCylLIecTB/IeHUs] KOHCTUTYLMOHHOIO IpaBo-
Cyausi, CyTH €r0 UTOrOBBIX aKTOB*.

CooTBeTCTBEHHO, BHOCHMBIE IPeJJIOKEeHUs] IIpe-
XK/le BCEro CBOSWINCH K (GOPMHUPOBAHHUIO TAaKOTO
nopsiiKa QyHKIIMOHMPOBAHMSI 3TOTO OpraHa, IMpH
KOTOPOM BHE 3aBUCHMOCTH OT IIpeJMeTa IPOBEPKU
ObuUTH OBl OOecIieYeHbl HEIMPeoqoIuMble Oapbepsbl
Ha nytu BrsruBanus Cyma B momuTuky. HOpumgide-
CKAM HMTOTOM 3THX JUCKYCCHU cTama 4. 3 cT. 3 PK3
«O Koucrutyuuonnom Cyze Poccuiickoit @epepa-
LIWUW», U3 KOTOPOH SIBCTBYeT, YTO B XOJe OTIpaBie-
HUS KOHCTUTYLMOHHOro npasocyaus Cyz pelraer

¥  HamoMHuM, K IpUMepy, KapAWHaAbHOe pasnindue

npaBoBbix mosuiuii Cyfa IO OCHOBAHMAM BO3BpAIIeHN
YTOMIOBHOTO Je/la M3 CyAa IepBOII MHCTAaHIMU, OOBeK-
TUBMPOBAHHBIX B IOCTaHOBAeHUM OT 20.04.1999 Ne 7-TI
n nocraHoBneHun ot 02.07.2013 Ne 16-I1. ITogpobuee cMm.:
Jnkapes VM.C. YronmoBHbIN mpollecc: «TUXas PeBOMIOLUA»
cMeHMIach peakuueir // BectHux Bonrorpajckoro roc.
yu-ta. Cep. 5. IOpucnpygennua. 2013. Ne 3. C. 98-103;
Kosryn H.H. Cyppr fema // Yromosmbii mpomecc. 2013.
Ne 11. C. 20-27.

*  Cwm.: Apxus Koncturynmonnoro Cypma Poccuiickoit

Depepanyn. YipasneHne cymeOHbIX 3acemaHmit. 1993. ]I
16. T. 2. C. 214. llut. no: MutiokoB M.A. DepepanbHbIi
KOHCTUTYLMOHHBI 3akoH «O Koncrurynmonnom Cyge
Poccniickoit Depeparyi»: MpaBoBble JUCKYCCUU NIPK paspa-
6otke u npunaAtun (Beegenne B temy) // Koncturynmonsoe
U MyHMLUIIanbHOe mpaso. 2006. Ne 12. C. 27.

WCKJTIOUNTENIBHO BOIIPOCHI TIpaBa®. YTBep)KZasioch,
YTO CyTh 3TOTO MMIIEPATHBA «HCKII0YaeT 060CHOBA-
HHe akToB KoHctutynumonHoro Cyga PO aprymenra-
MU TTOJIMTHUYECKOTO, SKOHOMIYECKOTO, COLIMAIBHOTO
XapaKTepa, ...CO0OPAKEHNAMH Lie/IeCO0OPa3ZHOCTI»®.

HemnocpencTBeHHO MpaKTHKa KOHCTHUTYLIIOHHO-
rO TIpaBOCYAUs SIB/IsieT WHble IpuMepsl. [Iprvepom
ToMy 060CHOBaHWMe TpaBoBbix nosuumii Cyza, uamo-
JKEHHBIX B IOCTAHOBJIIEHWH OT 14.07.2015 N¢ 21-T]
«[To meny o mpoBepKe KOHCTUTYLIMOHHOCTH TIOJIOXKe-
Huit crarbu 1 PesepanpHoro 3akona ‘O paruduka-
unu KoHBeHIIMM 0 3aliuTe IpaB YeoBeKa U OCHOB-
HbIX cBOGOA M TIpOTOKO/IOB K Hei’, MyHKTOB 1 U 2
crateu 32 PegepanbHoro 3akoHa “O MeXIyHAPOZ-
HbIx goroBopax Poccuiickoit Pepeparun’, dacreit
MepBOM W YeTBEPTOM CTaThM 11, NMyHKTA 4 YacTH
4JeTBepTOi CTaThM 392 I'paykgaHCKOro mporeccyasib-
Horo Kogekca Poccutickoit @epepaniyy, yacreii 1 1 4
CTaThH 13, MYHKTA 4 YaCTH 3 CTaTbu 311 ApOUTPaK-
HOro IpoleccyaabHoro xogekca Poccutickoii Pepe-
paLMu, YacTeil 1 U 4 CTaThU 15, MyHKTA 4 YacTH 1
crarbu 350 Kozekca a/MUHICTPAaTUBHOTO CYJOITPOU3-
BozcTBa Poccuiickoii Pepepaliuy U MyHKTA 2 YacTH
4eTBepTOH CTaTbU 413 YTOJIOBHO-TIPOLIECCYaTBHOTO
Kogekca Poccuiickoit Pepepanuu B CBSI3U C 3arpo-
coM rpymnmnel gemytatoB locyzapcrBenHoir [lymbr»,
rae GONMBIIUHCTBO UTOTOBBIX BBIBOJOB U CYXXAEHUH
BBICIIETO OpraHa KOHCTHUTYIIJMOHHOTO IIPAaBOCYAMS
OCHOBAHO He CTOJBKO Ha aHa/M3e KOJUTM3MOHHBIX
SIBJICHUHA POCCHMCKOTO IpaBa, CKOJBKO Ha YyTBep-
YKIEHVUY AOMWHAHTHOTO 3HAYeH!sI HAllMOHAJBbHOTO
MHTepeca, HALMOHAIbHOW 06e30IacHOCTH, HALHO-
Ha/JIbBHOTO CyBepeHUTeTa. B mrTore HeyauBHTeNbHA
KpaiiHe HeraTmBHas oleHKa 3Toro akra CoBerom
EBponsr. Tlocnepnuii ofHO3HAYHO pe3IOMHPOBAT
TTO/INTU3UPOBAHHOCTh, KaK HEIOCPe/ACTBEHHO JaH-
HOTO aKTa, TaK M IOC/I€ZOBABIIMX 33 HUM HM3MeHe-
Huii B PK3 Ne 1-PK3 «O Koncrurynmonnom Cyze
Poccuiickoit @enepanpm»®.

ComHuTenbHbIE 06pasLbl GeCIPUCTPACTHOCTH
00BEeKTUBUPYIOTCSI B TOC/IELHUE TOABI U B BBICKA-
3bIBAHMSX BeCbMa aBTOPUTETHBIX CyJel 3TOro
opraHa. K mpumepy, Korza yTBep)KgaeTcsi, 4TO
damuTa KoHctutynuu P® He mMoxer mpowcxo-
JUTh B OTPBIBE OT peajlbHON TrOCyJapCTBEHHOCTH,
OT OOILIEeCTBEHHOW CUTyallMHd B CTPAaHE U MHDe,

¥ Cwm.: Kapacep P.E. KoHCTUTYUMOHHBII KOHTPOJb
B Poccuu: reHesuc, 9BOMIOLUA M IIPOGIEMBI COBPEMEHHOTO
nepuopa // Tocymapcrso u mpaso. 2015. Ne 9. C. 107.

% Tlerpos A.A. IIpaBoBoe kauecTBo peurennit Koncrurymm-
onnoro Cyna Poccuiickoit @efepalym: HOCTaHOBKa BOIIPOCa
U HEKOTOpble IpakTuyeckue mpobnemsl // CpaBHUTEIbHOE
KOHCTUTYLIMOHHOe obo3penme. 2014. Ne 2. C. 104.

¥ Cwm.: Coser EBpomnbl npusBan Poccuio M3MeHUTh 3aKOH

o Koncrurynumonnom Cypme. URL: https://news.mail.ru/
politics/25104450/?frommail=1 (zata obpamenms: 14.10.2019).

¥ Cm.: O®K3 «O Komcturynmonnom Cyze Poccmiickoit
Qepepanun» B pegakuyuy oT 14.12.2015.
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00YC/IOBIEHHOM LI€/IBIM KOMIUIEKCOM UCTOPUYECKUX
M reonoUTHYecKux (akTopos®. B Tom e mpo-
TUBOpPEYUH C KaTeropwed OGecrHpUCTPACTHOCTH
M3BeCTHble KOHCTAaTallMd O KPEeNmoCTHOM IIpaBe —
KaK IJIaBHOM CKpelle POCCUMCKONM HalUU M TOCy-
JApPCTBEHHOCTH’; O HeoOXOAIMOCTH Y)KeCTOYEHUS
HAIIMOHA/IBHOM ITPAaBOBOM CHCTEMBI B «...HalpaBJie-
HHH BOEHHOMU CypoBOCTH»*; W T.IIL

Bo3HMKalOT COMHeHHs: INpPaBOBBIE IMO3ULINU
BBICLIETO OpraHa KOHCTUTYIIMOHHOTO IPAaBOCYZUS,
00BbEeKTUBUPOBAHHBIE C YYE€TOM YKa3aHHBIX (aKTo-
POB, A€HACTBUTENFHO OCHOBAHBI HA OyKBe «3allHIIA-
€MOi1» KOHCTUTYLIMH; OHHU eCTh CyTh GOPMHUPYEMOI1
B rocyzapctBe u oOLIeCcTBe HIeH KOHCTHUTYLHO-
HanmmaMa? Hackompko mporoBapuBaeMble YasiHUS
O «KPEeITOCTHBIX», O «IpaBe BOEHHOH CypOBOCTH»
eCTh 0O'bEKTUBHOE OTPAKEHHE CYTH KOHCTUTYL[UOH-
HOTO IPAaBOCYAHYs, a He aKTyaJbHOU MOTPeGHOCTH
«HOBBIX JINT» B COXpPAaHEHWM U YKpeIUIeHUH Cylile-
CTBYIOLLETO MOPSIIKA, KOTOPBIN Bce Gosee mpruoGpe-
TaeT YepThl cakpasbHOU Gopmyssl: «IIpaBociasue,
CamopepyxaBue, HapogHocTs». Kakumu BekTOopamu
OyZyT OTIOCPeNOBaTHCS IIPABOBbIE IO3ULUA — OHU
YK€ «KHBble KOHCTUTYLHOHHBbIE HOPMbI» — B GIH-
Kaumui 00603puUMBbIA Tepuo, QYHKIHMOHUPOBA-
HUSI POCCUMCKOTO TOCYAAPCTBA U OOIECTBA; B YeM
peasibHbIe POJIb U TpPeAHa3HAaYeHNe CTOJb aBTOPH-
TETHOTO KOHCTUTYLIMOHHOTO OpraHa?

Bripouem, oauH 13 (BOBMOXKHBIX) OTBETOB Ha STH
BOIIPOCHI y)Ke TyG/IMYHO 03By4YeH. B ToMm umcie Kak
(moTeHUMaNBHBIN) OTBET TeM MyGAMYHBIM U OOIe-
CTBEHHBIM [iesiTe/IsIM, KOTOPbIe OT C/Iydasi K C/Ty4aro
O3BYYMBAIOT UEN O Pa3pabOTKe U MPUHITUNA HOBOU
Koncturyuyn PP, Gosee mosHO M TOYHO COOTBETCT-
BYIOLLIEM COBPEMEHHBIM pea/isiM QyHKIIHOHUPOBAHKS
POCCHICKOTO TOCYZapCTBa U OOLIECTBa.

«Ouenp OBl XOTE/NOCh HAZEATHCS, YTO HAII
OcHoBHOM 3akoH, Hama KoHcTtuTynusi, — KOH-
cratupyer B.B. [lyrun, — Oyzer axkTyaJibHBIM
He TOJIbKO Ha BpeMs IPUHSTHS U He TOJIBKO Yyepe3
20 JIeT, HO U Ha 6oJiee JIUTEbHYIO MePCIIEKTUBY.
BosHukaer Bompoc, 3a c4€r dero. 3a c4€T paboThI
Koncrurynuonsnoro Cyza, KOTOpBId B xofe cBoeil
MPAKTUYECKONM PAGOTHI JAET TONKOBAHHE OTEINb-
HBIM TTosiokeHUsIM KoHCTUTYIIMH, TPUJAET el Tak
Ha3bIBaeMYIO JKUBUHKY, CBSI3b C YXHU3HbBIO, IPUCIIO-
cabmuBaer eé K KOHKPETHBIM MTPABOOTHOIIEHUSIM» 2,

¥ Cwm.: 3oppkuH B.[I. IluBmnusaums mpaBa M pasBUTHE

Poccun. M., 2015. C. 160.

“  Cwm.: 3oppkun B.[I. Cyn ckopblil, paBHbII U IIPaBblil

s Beex (cymebHas pedopma Asnekcanppa II: ypoku s
npaBoBoro passutua Poccum) // PI. 2014. 26 ceHT.

# Cm.: IlmaBa KC npusBan y>xecrounTtsb 3akoHbl PO «B ycio-

BISIX BOEHHOIT CYPOBOCTI». 3aI7laByie ¢ 9KpaHa. [D/IeKTPOHHBII
pecypc]. URL: http://ria.ru/defense_safety/20151125/1327873305.
html (mara obparenns: 16.10. 2018).

2 Tlpesupent Poccum: Bcerpewa ¢ 3aBepyomumun

kadeapaMyu KOHCTUTYLMOHHO-IPAaBOBBIX NUCIUIINH.

[NpucrocabmuBaTh KOHCTUTYLIHIO K OOIIECTBEH-
HBIM OTHOIIEHUsIM — 3TO, BUJVIMO, TOJIBKO B Hallei
HallMOHAJIbHOM TPaZMIMH, TaK KaK [0 CyTH peasb-
HOH MJieV KOHCTUTYIMOHAIM3Ma, HallpOTHB, UMEHHO
o01ecTBeHHbIE OTHOLIEHHST JO/DKHBI TOYHO U Hey-
KJIOHHO COOTBETCTBOBaTh OyKBE M JyXy 3TOTO BBIC-
1lero HOpMaTUBHOro akTa. IlociegHee, mpusHaeMm
JeHCTBUTENIbHO CJIOXKHO W He BCerja IOoJy4YaeT-
cs. OTclofa TPYAHO IepeoLeHUTb pPOJIb U 3Haue-
HUe opraHa, 00/aJAOIIEro CTO/Mb LIEHHBIMU HaBbI-
KaM{ K MOZOOHOMY «IIPHUCIIOCOGIEHUIO»; TPUYEM
He TOJIbKO Ha JAHHBIA KOHKDETHBIA MOMEHT Bpe-
MeHH, HO M B IIE€PCIEeKTHBe Bce 0osiee MHMHKPH-
PYIOLIMX OOGILECTBEHHBIX OTHOLIEHHIA.
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The Eternally Living and Developing Idea of Constitutionalism
in the Context of the Foundations and the Essence
of Activity the Supreme Body of Constitutional Justice
of the Russian Federation

Kovtun Nikolay,
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Nizhny Novgorod Academy of the Ministry of Internal Affairs of Russia, Nizhny Novgorod

Abstract. Studying the legal foundations of the functioning of the Constitutional Court of the Russian Federation
and the essence of its final acts, the author reveals the main conflicts that the practice of constitutional justice has
objectified, directly or indirectly leveling out the very idea of creating and socially-normative appointment of this
body in the state and society.

Key words: constitution, justice, legal positions, constitutional norms, subjective meanings, subject and limits
of verification.
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