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ABSTRACT

This article analyzes alternative legal constructions used to resolve tax situations and determines the limits of the admis-
sibility of their use. It emphasizes that such legal constructions are lawmaking and enforcement. Moreover, the latter takes
place in the course of both judicial and administrative law enforcement. These constructions are civil law. The authors highlight
the fact that the subject of this article is not civil law institutions that determine tax law. We discuss civil law constructions in
the system of tax situations, i.e., situations that arise from tax legal relations and require their resolution. In the context of the
article, the lawmaking constructions are those that are established in the Tax Code of the Russian Federation. One example, in
particular, is the civil law constructions of a surety and a bank guarantee, enshrined in Art. 74 and 74.1 of the Tax Code of the
Russian Federation. Enforcement constructions, in particular, are civil law constructions of unjust enrichment and tort liability.
As an alternative, these constructions for regulating tax situations are used in the Resolutions No. 9-P, dated March 24, 2017,
and No. 39-P, dated December 8, 2017, of the Constitutional Court of the Russian Federation.

We pay particular attention to the analysis of the “tax clause” as a false alternative civil law construction initiated into the
practice of the Federal Tax Service of Russia, and we determine the criteria for the limits of permissibility of using alternative
legal constructions in the context of the subject of research..
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AnbTepHaTMBHble NpaBoOBbie KOHCTPYKLUU
yperynupoBaHUs HaJoroBbiX CUTYaLUM:
npeaenbl JONYyCTUMOCTM

M.B. Kapacesa

BopoHexcKkui rocyaapcTeeHHbIi yHuBepcuTeT, BopoHek, Poccus

AnHomayus

B cTaTbe aHanM3WpyloTCA anbTepHaTMBHbIE NPABOBbLIE KOHCTPYKLMMW, UCMOMb3yeMble AN Pa3peLLeHust HANOroBbIX CUTY-
auui, 1 onpepensiTcs npegenbl AOMYCTUMOCTU MX UCMoNb30BaHuA. logyepKuBaeTCs, YTO Takue NpaBOBble KOHCTPYKLMM
ABNAOTCA NPaBOTBOPYECKMMU U NPABONPUMEHUTENbHBIMU. [lpuyeM mocnefHue MMEKT MecTo Kak B Xxode cyfebHoro, Tak
M aAMUHUCTPATUBHOMO MPaBONPUMEHEHUA. 3TW KOHCTPYKUMM ABNAIOTCSA rpaxAaHcKo-npaBoBbiMU. Obpallaetcs BHUMaHWe
Ha TO, YTO NPEeJMETOM HacTOALUEN CTaTbi He ABNAOTCA FPaX{AaHCKO-MPaBOBbIE WHCTUTYTHI, UMEKOLLME MECTO Ha YPOBHE
rPa[aHCKO-NpaBOBOM AeTEPMMHALMW HAoroBOro npaea. Peub MAeT 0 rpadaaHCKO-NpaBOBbIX KOHCTPYKLUMAX B CUCTEME
HanoroBbIX CUTYaLUMH, T.e. CMTyaLMi, BO3HWUKAOLLMX M3 HanoroBblX MPaBOOTHOLUEHMI U TpebyloLwmx CBOEro paspeLueHus.
B KoHTeKcTe cTaTbu NpaBOTBOPYECKME KOHCTPYKUMW — 3T0 Te, KoTopble ycTaHoBneHbl B HK PO. MpumepoM, B YacTHocTy,
ABNAOTCA rPaXAaHCKO-NPaBOBbIE KOHCTPYKLMM NOPYYMUTENCTBA U BAHKOBCKOI rapaHTum, 3aKpernieHHble B CT.CT. 74 n 74.1
HK P®. MpaBonpuMeHUTENBHBIMU KOHCTPYKLIMAIMM SBNSIOTCA FPaXAaHCKO-NPaBOBbIE KOHCTPYKLMW HEOCHOBaTENbHOro obora-
LLIEHWUA U JENKTHOI 0TBETCTBEHHOCTU. KaK anbTepHaTUBHbIE 3T KOHCTPYKUMM B LIENIAX PErySIMPOBaHWUA HaJIOroBbIX CUTYaLiA
ucnonb3oBaHbl B MoctaHoBnenusx KC PO ot 24.03.2017 N2 9-11 m ot 08.12.2017 N2 39-11. Ocoboe BHMMaHMe B cTaTbe yae-
NAETCH aHa/M3y «HasoroBOW OroBOPKU» KaK NKeasnbTepHATMBHONM rpa4aHCKO-NPaBoBOM KOHCTPYKLMMU, UHULMMPOBAHHOM
B npaktuky OHC Poccum. Onpenensiotcs Kputepun npefenoB AOMYCTUMOCTM UCTOMb30BaHMS anbTepPHATUBHBIX MPaBOBbIX
KOHCTPYKLMW B KOHTEKCTE NPeAMeTa UCCeA0BaHuS.

KnioueBble cnoBa: afibTepHaTUBHAA NpaBo0BaA KOHCTPYKLMA; HAaNnorosasd 0roBopKa; Ae/IMKTHaA 0TBETCTBEHHOCTb; HEOCHOBa-
TesibHoe oboralleHue; Hanorosoe NPaBOOTHOLLEHWE; rpa*AaHCKoe NPaBOO0THOLLEHKe.
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AKTYAJIEHAA TEMA

The issue of alternative legal constructions in
the resolution of tax situations is in the problems of
the interrelationship of tax and civil law. This issue has
manifested in recent years and is generated in general
by the search for a fair and effective resolution of tax
situations. There are also examples of the use of civil
law structures for resolving tax situations when there is
a real, and sometimes seeming need for various reasons to
“close” the temporary insufficiency of tax-legal regulation.
The problem has legislative and law enforcement segments,
as it is manifested in the Tax Code of the Russian Federation
(RF Tax Code), as well as in judicial acts of precedent. What
is very interesting is that administrative law enforcement
practice has also begun to try to use alternative legal
structures for addressing tax situations. The latter are, in
the vast majority of cases, matters of civil law. The number
of these structures is constantly growing, although not
quickly.

When discussing alternative legal structures in
the regulation of tax situations, it is important to emphasize
that we are not talking about regulating tax relations with
the help of such structures, which, as we know, is completely
unacceptable. We are talking about the regulation of tax
situations, that is, those that arise from tax-legal relations,
but the resolution of which in legislation or judicial practice
requires the use not of tax, but civil law structures.

More specifically, from a theoretical point of view, these
constructions exhibit the relationship and autonomy of tax
and civil law. However, they do not take place at the level
of civil-law determination and the autonomy of tax law.
Alternative legal constructions show the interrelationship of
tax and civil law in the system of tax-legal situations, i.e.,
situations arising from tax-legal relations and requiring their
resolution.

Civil law constructions in the regulation of tax situations
are admissible; they operate in conjunction with tax-
legal relations, forming a kind of legal knot. However,
practice shows that the articulation of civil and tax law in
the regulation of tax situations must have limits and certain
boundaries. These limits can be derived from the doctrine of
law, civil legislation, and case law regulation, which provides
examples that allow making some generalizations about
the limits of admissibility of alternative articulations of tax
and civil law. This is very important because there are no
normative legal guidelines for this kind of articulation of tax
and civil law. It is important to have them because if they
are not formulated by legal science and if they will not be
exercised in practice, then there may be facts of judicial and
administrative intrusion into the sphere of the legislator’s
discretion, and will destroy the existing doctrine of law
imperceptibly.

The alternative, i.e., civil law constructions in
the regulation of tax situations should be referred to, and
first of all, those established in the Tax Code of the Russian
Federation. The example of lawmaking provides a legal
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paradigm for the resolution of tax situations by the method
of alternative docking of tax and civil law.

Therefore, articles 74 and 74.1 of the Tax Code of
the RF establish such alternative civil law constructions for
resolving tax situations as a surety and a bank guarantee.
Their essence is as follows: if a taxpayer cannot fulfill
a tax obligation in connection with the granting to him of
a deferral or installment according to tax legislation, it must
be fulfilled in a civil law order by a surety, bank, or insurance
organization, which have concluded with the tax authority
the relevant contracts.

As for case law regulation, alternative legal constructions
for the resolution of tax situations began to appear in 2017.
It all began with the Decision of the Constitutional Court
of the Russian Federation (CC RF) of 24.03.2017 N 9-P, in
which unjust enrichment (article 1102 of the Civil Code) as
a measure of state enforcement (civil legal construction)
was elevated to the constitutional and legal institution and,
accordingly, acquired the status of an inter-branch legal
institute. This legal institution was used in this decree to close
a gap in the tax legislation because it did not resolve the issue
of erroneous provision of a tax deduction to a taxpayer
by the tax authority. The court’s use of the institution of
unjust enrichment concerning a situation arising in the field
of taxation is an alternative legal construction. This is
in the sense that, by definition, the elimination of gaps in
tax legislation is the sphere of the legislator’s discretion.
Therefore, as emphasized in the above-mentioned Decision
of the Constitutional Court, the legislator has the right, at his
discretion, “to make changes in the current tax regulation,
aimed at regulating the grounds, procedures, and timing for
the recovery of relevant funds from the taxpayer.” This finally
happened in 2021. In article 221-1 (item. 7) of the Tax Code,
the legislator overcame the Decision of the Constitutional
Court and established a rule under which, “in case the tax
authority or bank <...> provided clarified information, which
results in reducing the amount of tax refunded to the taxpayer
in connection with the provision of the tax deduction, the tax
authority within five days after receiving the said information
shall decide to cancel the decision to provide a tax deduction
in full or in part.” In this case, the alternative expressed in
the dual possibility of legal regulation — civil law, brought
to the constitutional-legal level, or tax law. Ultimately,
the legislator in the sphere of his discretion, conditioned by
sovereign law, has established a tax law norm for regulation
in this situation, thereby demonstrating the autonomy of tax
law from civil law. In this scenario, there exists another form
of coincidence of tax and civil law.

The Decision of the Constitutional Court of the Russian
Federation of 02.07.2020 N 32-P used a fundamentally new
legal structure — “harm caused to the budget system”.
In addition, the Decision of the Constitutional Court of
the Russian Federation of 08.12.2017 N2 39-P used the civil
law construction of tort liability provided for by article 1064
of the Civil Code of the Russian Federation even though
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the situation considered by the court was, in fact, a tax and
legal one. Based on the said Decision of the Constitutional
Court of the RF, tax liability should be applied to
the organization which has not paid the tax, and the arrears
to an individual — the head of an organization that has been
brought to criminal responsibility and created the situation
of inability to cover the organization, and in some cases civil
law tort liability may be applied under article 1064 of the Civil
Code. It turns out that in this Decision of the Constitutional
Court of the RF, the court docked the possibility of application
measures of tax coercion and civil law tort responsibility
concerning the situation arising from the organization’s
failure to pay tax. In this case, there is the use of alternative
legal structures — either tax legal or civil law. What is very
important: if tax-legal, then exclusively to the organization, if
civil-legal, to an individual, depending on the consequences
created. Simply put, this Decision of the Constitutional Court
of the RF has used “the possibility of subsidiarity, because
civil legal responsibility began to be considered as a reserve
in case of impossibility to apply measures of tax-legal
coercion in connection with the failure to pay tax on time
and the formation of arrears”, but in respect of different
subjects [1].

In addition to the above, today, there is an attempt to
introduce the legal turnover of the civil law contract structure
for the regulation of economic relations, allegedly not
regulated by the legislator. The Federal Tax Service seeks
to promote this construction, and it is called the “tax clause”.
The essence of this construction is as follows: the buyer
should include in the agreement concluded with the seller
the terms of the compensation for losses incurred by
the buyer, if the seller, having executed a civil law obligation
and subsequently acting as a taxpayer, does not pay VAT
to the budget, according to the Federal Tax Service, this
deprives the buyer, acting in the status of a taxpayer, of
the right to a VAT deduction since the economic VAT chain
is severed' [2, 3]. The tax clause is an attempt to introduce
into legal turnover an alternative legal construction of tax
situation settlement — a civil law contract because it is
the opposite (alternative) construction of tax liability, which
the tax authority must apply as a state-authorized body in
accordance with its competence concerning the subjects that
evade VAT payment.

The tax clause is a pseudo-alternative legal construct,
for it is essentially illegitimate. The reasons for this are as
follows:

First, the legislator in article 171 of the Tax Code,
which establishes a list of tax deductions for VAT, which
is exhaustive, did not deny the taxpayer the right to a tax

! Subbotina E. In defense of the tax clause. URL: https://zakon.
ru/blog/2021/11/16/v_zaschitu_nalogovoj_ogovorki#comment_592449;
Rechkin R. Tax Reservations. A dozen knives in the back... to the delight
of civilists. URL: https://zakon.ru/blog/2021/11/14/nalogovye_ogovorki_
dyuzhina_nozhej_v_spinu_vostorgu_civilistovicomment_592350 (accessed
20.01.2023).
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deduction in connection with the break in the economic chain
of the VAT movement. This concept is not used in the Tax
Code at all. It follows from the fact that the establishment
of a tax is the sovereign right of the state that it and only
it may at any time change the legal structure of the tax by
adding to it and eliminating some norms. In this connection,
it should be taken into account that the sovereign right
of the state to impose a tax means that the legislative
regulation of any tax, including VAT, at any given moment
is, by definition, complete and sufficient. In other words, it is
a minimum legal regulation at each particular moment and
does not require any improvement at that moment. Because
of this, the economic analysis of the VAT movement existing
in the practice of the Federal Tax Service, taking into account
the break in the economic chain and, in connection with it,
the unformed tax base for VAT calculation, has nothing to
do with the legislatively established legal structure of VAT.
Accordingly, attempts to improve this tax with the help of
a civil law contract structure is a violation of the competence
of the tax authority as an authorized body of the state, and
ultimately, a violation of the sovereign will of the legislator.

Second, the “tax clause” as a phenomenon leads to
a distortion of the concept of “tax”. As we know, according
to article 8 of the Tax Code of the RF, tax is “a compulsory,
individually gratuitous payment levied on organizations
and individuals in the form of alienation”. If a bona fide
taxpayer in the payment of VAT to the budget depends on
the counterparty to the contract, i.e., on the fact of payment
or not of tax to the budget, it follows that the tax itself,
in principle, is a conditional payment in the sense that its
payment to the budget is still not so imperative, as it follows
from the Tax Code and is still subject to some derivative,
not accounted in the Tax Code. It is not by accident that
the Constitutional Court of the RF in its Decision No. 329-0
dated October 16, 2003 stressed that the taxpayer is not
responsible “for the actions of all organizations involved in
a multistage process of payment and transfer of taxes to
the budget”.

Third, even if the buyer of goods, in the future a VAT payer
(because he is going to add value to the purchased goods), is
willing to “fend off” the claims of tax authorities, to conclude
an agreement with the seller of goods on the tax clause, even
today he cannot do it based on theoretical postulates of civil
law and, accordingly, will not be able subsequently to protect
their rights based on the objective impossibility to do so for
the following reasons:

Civil law regulates relations of civil turnover (clauses 1
and 2 of article 2 of the Civil Code of the RF)?, and obligatory
relations in this branch of law, according to the doctrine,
cannot arise from public law relations, except for obligations
from the infliction of harm, i.e., tort obligations (article 1064 of
the Civil Code), for example, a violation of traffic rules, which

2 Belov VA. Civil Law. The General Part. Vol. 1. Introduction to Civil
Law. Moscow, 2011. P. 43.
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caused harm to the victim. Accordingly, a civil law obligation
cannot arise from the fact of non-payment of VAT, i.e., non-
fulfillment of a tax obligation by a taxpayer-supplier because
it, a tax obligation, being a public law one, does not belong to
the sphere of civil circulation, and therefore, cannot generate
a civil law obligation based on the autonomy of the will of
participants in civil legal relations. Moreover, it cannot also
be referred to as a tort obligation (article 1064 of the Civil
Code of the RF), because the basis of the harm caused to
the budget system (if the recovery of such would be lawful) is
the failure to pay tax to the budget by the taxpayer-supplier,
i.e., damage caused to the budget system, as a general
rule, is recovered in accordance with the Tax Code of the RF
in favor of the state, and only in some cases is recovered
from an individual in favor of the state in accordance with
article 1064 of the Civil Code?, but in any case not in favor of
the counterparty under a civil law contract.

In addition, judicial practice shows that some courts,
realizing that civil obligatory relations do not arise from
public legal relations as legal facts, require the buyer
who has concluded a contract of tax clause to present an
individual legal act of the tax authority, establishing non-
payment of tax by the taxpayer-seller of products because
civil legal relations may arise from the acts of executive
authorities (article 8 of the Civil Code). Often, such an
act is submitted to the court. However, the recovery of
losses under such an act due to a tax clause is impossible
given the following. First of all, in accordance with article
8 of the Civil Code of the Russian Federation, the acts
of public authorities, which are stipulated by law as
the basis of the emergence of civil rights and obligations,
are the grounds for the emergence of civil rights and
obligations. The acts of tax authorities, confirming the non-
payment of tax by the taxpayer-supplier, are not envisaged
by the law as the grounds for the emergence of civil rights
and obligations. Second, in accordance with the civil law
doctrine, such acts in their content should be aimed directly
at the emergence of rights and obligations in a particular
subject — the addressee of the act®. In other words, civil
legal relations with a particular subject must arise based
on this act, stipulated by law, and addressed to them.
The individual legal act of the tax body cannot generate
any rights and obligations for the taxpayer, as it is not
foreseen by the law as an act generating thereby civil law
consequences. Civil legal relations between the seller and
the buyer arise without the acts of public authorities.

In addition to all of the above, many practices
today defend the possibility of including a tax clause in
the agreement between the seller and the buyer under
article 406.1 of the Civil Code (as compensation for
losses incurred in the event of certain circumstances in

3 The decision of the Constitutional Court of the Russian Federation of
08.12.2017 No. 39-P.

4 Civil Law. Vol. 1. Ed. by EA. Sukhanov Moscow, 2002. P. 325.
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the contract), thereby wanting to protect the business in
case of the imputation of article 54.1 of the Tax Code by
the tax authority® [3].

Paragraph 1 of article 406.1 of the Civil Code states
that “the parties to an obligation, acting in the exercise
of their business activities, may by agreement provide for
the obligation of one party to compensate the property
losses of the other party, arising in the event of certain
circumstances specified in such an agreement and not
connected with the violation of obligations by his party
(losses caused by the inability to perform obligations,
the presentation of claims by third parties or public
authorities to the party or a third party specified in
the agreement). The amount of compensation for such
losses or the procedure for determining it shall be
determined by agreement between the parties”.

It seems that article 406.1 of the Civil Code of the RF
cannot be applied when the parties agree on a tax clause.
The fact is that this article of the Civil Code of the RF, like
all the others, regulates the relations of civil turnover
exclusively. This is emphasized in this article by the fact that
the conclusion of an indemnification agreement is possible
only by the parties acting in the exercise of entrepreneurial
activity. The latter is defined in paragraph 3. Article 2 (1) of
the Civil Code of the RF as an independent activity carried
out at one’s own risk “aimed at systematic receipt of profit
from the use of property, sale of goods, performance
of works, and rendering of services.” At the same time,
in the theory of civil law, it is noted that this norm was
included in the Civil Code of the RF “solely for the purpose
of limiting as much as possible the limits of public-law
interference of the state in the economy™ because all civil
law norms regulate only civil turnover’. This is highlighted
in the Resolution of the Plenum of the Supreme Court of
the Russian Federation of 24.03.2016 in the edition of
22.06.2021. It follows that only subjects of civil law —
the buyer and the seller, the customer and the contractor,
etc. — can be parties to an agreement on compensation for
losses. At the same time, as noted in the aforementioned
Resolution of the Plenum of the Supreme Court of
the Russian Federation, this agreement cannot concern
losses associated with the violation (non-performance or
improper performance) of a civil law obligation concluded
between the parties. Such an agreement can only relate
to the performance, modification, or termination of a civil
law obligation concluded between the parties. In addition,
according to the interpretation given in the same Resolution,
“compensation for losses is allowed if it is proved that they
have already been incurred or will inevitably be incurred in
the future” (clause 15 of the Resolution of the Plenum of
the Supreme Court of the RF).

5 Subbotina E. Op. cit.
¢ Belov VA. op. cit. pp. 45-46.
7 Ibid. P. 43.

D0I: https://doi.org/10.17816/RJLS278274



12

ACTUAL TOPIC

Because of the foregoing, reimbursement of a purchaser’s
loss under a civil commitment as a future taxpayer (loss of
tax credit) cannot be subject to a tax clause agreement for
the following reasons:

1. Such an agreement in no way relates to the issues of
fulfillment, change, or termination of a civil law obligation
concluded between the parties to the contract as business
entities. On the contrary, it concerns the actions of
a taxpayer who has not paid VAT to the budget, carried out
within the framework of not a civil, but a tax obligation. In
other words, the agreement on losses under the tax clause
goes beyond the boundaries of civil law. This is not possible
under paragraph 3 of article 2 of the Civil Code of the RF,
which, again, strictly protects civil turnover from public-law
interference in the sphere of law enforcement.

2. An agreement on a tax clause cannot, in principle, be
concluded also because upon the conclusion of the contract,
there is no tax obligation yet, and whether it will inevitably
occur and, accordingly, whether tax losses will inevitably
arise (paragraph 15 of the Resolution of the Plenum of
the RF Supreme Court) cannot be anticipated because such
anticipation involves a clear interest of the future taxpayer,
now the buyer of goods, in actions under article. 54.1 OF
The TAX CODE. This is nonsense.

In general, it should be emphasized that the tax clause
is a false and in this sense illegitimate legal mechanism
because it is a model of docking the incongruent. This
mechanism involves the connection within the framework
of civil legal relations of the interests of two subjects
independent from each other — taxpayers, who are
in two unrelated vertical legal relations — tax-legal
relations with the state. The taxpayer-seller must pay
tax to the budget, and in the event of non-payment, they
must be subject to state coercion measures from the tax
authorities. The taxpayer-buyer, to pay tax in the future,
must account for the amount of tax that they transferred
as part of the price of goods to the taxpayer-seller in
the accounting.

Analysis of legislation, rulings of the Constitutional Court
of the Russian Federation, and the current judicial practice, as
well as legal doctrine, lead to the conclusion that the limits
of the introduction of alternative legal structures of tax
situations can be defined as follows:
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