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Abstract. Based on an analysis of international standards in the field of justice discussed at the 13 UN Congresses

on Crime Prevention and Criminal Justice since 1950, the article examines the characteristics of the “ideal” model

of a fair criminal process from the point of view of the world community. In the context of a fairly broad understanding

of the sign of justice, both at the level of national law enforcement bodies and in the context of the application

of international acts by various intergovernmental organizations, it is quite important to isolate the key signs of

justice.

The author studied not only the International Conventions and Declarations discussed at the Congresses, but also

their working documents, which made it possible to more accurately determine the desired vector of development

of national legislation in its movement toward building a more just criminal process.

The conclusions drawn in the work based on the results of the study can be used in lawmaking, as well as be
the subject of scientific discussion of the acceptability of the recommendations of the international community for

the purposes of effective lawmaking and law enforcement.

The author also proposes to take into account the identified factors affecting the fairness of legal proceedings when

building scenario analysis models regarding the future transformation of the judicial system in connection with its

global digitalization.
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digitalization of global processes, associations

and public entities have become vital in ensur-
ing the stability of the existing order of relations
between individuals.

In line with such an order, the state performs
its general function of preserving the integrity of
society through laws [1, p. 16-17].

Society, particularly the individuals compris-
ing it, is saved from destruction through the
prohibition of the most dangerous acts. Since
Antiquity, criminal manifestations have been con-
sidered socially conditioned and not dependent
on the will of an individual politician. In par-
ticular, Cicero noted the possibility of approving
any law (and even indulging the whims of the
cruel Emperor Sulla); however, such a law will
be unreasonable and negligible and will thus be
revealed as unfair [2].

By the beginning of the 21st century, this cir-
cumstance, together with the active development
of the economic and political processes uniting
the world, led to the emergence of largely similar

In the increasingly accelerating development and

' This study carried out under RFBR research financial

support project number 18-29-16151.

criminal legislations affecting the key problems
in modern humanity, including organized crimes,
terrorism, crimes against humanity, drug traffick-
ing, legalization of criminal proceeds, and others>.

In support of this trend, we note that the
United Nations (UN) Office on Drugs and Crime
has developed an international classification of
crimes for statistical purposes with the consider-
ation of more than 1,200 criminal acts in many
countries worldwide3. The work of various UN bod-
ies established under the UN Program, including
the ECOSOC Functional Commission on Crime
Prevention and Criminal Justice and the United
Nations Interregional Crime and Justice Research
Institute, contributes to the unification of crim-
inal legislation.

2 See the fundamental work: Lemonik. M. M. [3, p. 4].
Somewhat aside are the issues of the application of
responsibility for religious crimes, for example, in some
countries of Islamic law based on the norms of Sharia
(4, p. 16-17].

3

United Nations Survey of Crime Trends and the
Functioning of Criminal Justice Systems in 2018
(UN-CTS, 2018) / / Official Website of the United Nations
Office on Drugs and Crime. URL: https://www.unodc.org/
unodc/ (accessed 24.04.2020).
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In this regard, a logical continuation of the
unification of criminal legislation and criminal law
is to introduce to a single model the procedures
adopted when establishing the circumstances of
committed acts. Naturally, the recommendations
of the UN point to the need to pay attention not
only to the development of adequate measures to
prevent crimes but also to the universalization of
criminal procedures to ensure its fairness*.

The development of the most optimal model
of legal proceedings for testing in the context of
globalization and the accompanying digitalization
of all spheres of society is impossible without con-
sidering international experience [29].

Emphasis must be placed on the key require-
ments of the organization of production on crim-
inal cases in universally recognized international
legal acts formulated based on fairness in the
context of the recognition of access to justice
as a human right; this specific context is aimed
at protecting the minimum due process rights
(see Article 6 of Regional International Act —
the European Convention for the Protection of
Human Rights and Fundamental Freedoms) and
ensuring the functioning of a competent, inde-
pendent, and impartial court (Article 14 of the
International Convention on Civil and Political
Rights).

This study examines the key requirements for
judicial fairness imposed by the UN. The obser-
vance of these requirements will allow the de jure
count on the possibility of declaring compliance
with the principles of international law. Moreover,
the study of the circumstances of the adoption of
these principles is to warn against the attempts
to extensively interpret the fairness category in
the enforcement process and in the organization
of diplomatic negotiations.

At present, the primary document establishing
the universally recognized principles and norms of
international law is the Universal Declaration of
Human Rights of 1948.5

The provisions of this document clearly estab-
lish everyone’s right to a fair trial. This mes-
sage is highly universal and broad in terms of
content. Therefore, its formulation requires the
simultaneous use of several independent articles

*  Established in accordance with ECOSOC Resolution 1992/1
of 06.02.1992, the Commission on Crime Prevention and
Criminal Justice is obliged to be guided in its activities by
ECOSOC Resolution 1992/22 of 30.07.1992, which defines
among its priorities not only the search for methods to
combat transnational and domestic crime, but also the
dissemination of fair judicial procedures (official website
of the United Nations Office on Drugs and Crime). URL:
https://www.unodc.org (date accessed: 22.01.2020).

5

Universal Declaration of Human Rights. Adopted by the
UN General Assembly on 10.12.1948 / / Rossiyskaya Gazeta.
1995. 5 Apr. No. 67.

and the guarantee of the proper legal status of
each individual:

Every person, to determine their rights and
obligations and to establish the validity of the
criminal charge brought against them, has an
equal right to have their case heard publicly and
in compliance with all the requirements of justice
by an independent and impartial court (Article 10).

Everyone has the right to be reinstated by
competent national courts in the event of a vio-
lation of their rights (Article 8);

No one may be subjected to arbitrary arrest,
detention, or expulsion (Article 9);

Every person accused of committing a crime
has the right to be considered innocent until his
guilt is established by law through a public trial,
in which he is provided with all opportunities for
protection (Article 1).

If we consider the special legal significance
of the Universal Declaration, which, according to
N.A. Lipkina, does not formulate specific rules of
conduct but cites usually legal norms or norms
of general international law, then its subsequent
development in other acts of international law is
not only welcome but also actively implemented
[5, p. 63]. One can note that the ideas laid down
in the Declaration have become the preamble of
many recognized universal international treaties.
Therefore, the legal force of this document is
indisputable.

The guarantees of individual rights are undoubt-
edly inherent and cannot be overcome under any
circumstances. In this context, the decision of
regional bodies for the protection of civil rights
(e.g., the European Court of Human Rights in the
case “Nait-Liman v. Switzerland,” in accordance with
paragraph 108) recognizes that any norm of the
general international law (i.e., the prohibition of
collective expulsion and torture) cannot be resolved
with reference to state sovereignty, leading to the
non-obvious state responsibility for violations by
other national governments®.

The Chairman of the Constitutional Court of the
Russian Federation V. Zorkin also provided a high
assessment of the Universal Declaration of Human
Rights, pointing out that it is “the first universal
international act in which the states of the world
community agreed, systematized and proclaimed
the fundamental rights and freedoms that should
be granted to every person on Earth” [6].

The extremely general nature of this docu-
ment is also highlighted in the doctrinal litera-
ture. Thus, in the classic work on international
law, the point of view on the assignment of the
Declaration to the collection of the norms of jus
cogens is reasonably given [7].

¢ Decision of the ECHR of 05.03.2018 on complaint
No. 51357/07 / / SPS ConsultantPlus.
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The development of the ideas laid down in the
Universal Declaration of Human Rights and Fun-
damental Freedoms is reflected in the adoption of
the International Covenant on Civil and Political
Rights on December 16, 1966, during the 1496th
plenary meeting of the UN General Assembly in
accordance with Resolution 2200 (XXI)7.

States also have mutual claims against one
another. Professor E. A. Lukasheva, a modern
researcher of this international treaty and a rec-
ognized expert in the field of international law,
rightly notes the main reason for the contradictions
between the Great Powers regarding the devel-
opment and adoption of the International Cov-
enant: it is “the incompatibility of two concepts
of human rights—liberal and socialist” [8, p. 16].

Meanwhile, this study pays special attention
to the priority of liberal rights on the basis of the
traditions of Western philosophy, as expressed in
the works of great thinkers, including J].J. Rous-
seau, S.L. Montesquieu, G. Grotius, B. Spinoza,
T. Hobbes, and J. Locke.

However, this approach undoubtedly diminish-
es the importance of the influence of the socialist
camp on the development of international law in
terms of establishing guarantees for the realiza-
tion of individual rights.

According to the founders of Marxism —
Leninism, the main claim that can be made with
regard to the value system of a capitalist society is
the actual inaccessibility of the proclaimed equal
access of everyone to public goods.

Thus, V.I. Lenin wrote: “Democracy for the
insignificant minority, democracy for the rich —
that is the democracy of capitalist society. If we
take a closer look at the mechanism of capitalist
democracy, we will see everywhere, and in the
‘small, supposedly small, details of the elector-
al right ... restrictions of democracy” [9, p. 88].

One might say that the source of the meth-
odological conflict between the Soviet Union and
the West is the accusation of the latter with regard
to the demonstrative proclamation of unsecured
rights and freedoms.

Largely as a result of this circumstance, the
Pact was ratified by the USSR only in 1973, i.e.,
more than six years after its adoption.

An analysis of the text of this universal inter-
national treaty highlights the need to emphasize
the enormous attention paid to ensuring proper
judicial procedures and protecting the rights of
citizens at the expense of all the legal tools avail-
able to the government.

In accordance with the Covenant, states have
sought to create conditions for any person who

7 International Covenant on Civil and Political Rights.

Adopted by General Assembly Resolution 2200 A (XXI) of
16 December 1966 // SPS ConsultantPlus.

claims a violation of his or her legitimate inter-

ests to seek legal protection from state author-

ities, including competent judicial authorities

(Article 2).

Along with the court, as a key defender of
violated rights, the system of other state author-
ities is called here. Given the special status of
the judiciary, the participating states are called
upon to fulfill their obligation to “develop the
possibilities of judicial protection.” Apparently,
this approach speaks about the initial vulnera-
bility of the court in comparison with the exec-
utive power requiring restrictions; however, the
approach does not prevent us from insisting on
the priority of the human rights function for
national governments that is almost the same as
that performed by judges.

However, in doctrinal sources, judicial pro-
tection still refers to “the most effective ways of
legal protection” [10, p. 282].

The Constitutional Court of the Russian Fed-
eration went even further. It recognized judicial
protection as a guarantee against the arbitrariness
of legislative and executive authorities, as well as
against erroneous court decisions®. The converse is
as follows: the right to a remedy must be ensured
by the competent judicial, administrative, and leg-
islative authorities.

The International Covenant on Civil and Polit-
ical Rights pays particular attention to the issue of
ensuring access to due process for persons detained
in connection with their possible involvement in
the commission of a crime.

In accordance with Article 9 of the Covenant:
+ every person arrested or detained on charg-

es of committing a crime is urgently brought

before a judge or other official representatives
of the judiciary;

+ such a person has the right to be tried within
a reasonable time or to be released;

* the detention of persons awaiting trial should
not be a general rule, and their release may
be subject to guarantees of attendance at any
stage of the trial and, if necessary, attendance
for the execution of the sentence.

Such proceedings have a few requirements
(Article 14 of the Covenant): every person with
a criminal charge brought against them has the
right to a fair and public hearing by a competent,
independent, and impartial court established by law.

Thus, the Covenant provides for special require-
ments for the subject called upon to conduct
such proceedings (a court that meets the above

8 See: The Decision of the Constitutional Court of the
Russian Federation dated 28.05.1999 No. 9-P "On the
check of constitutionality of article 266 and paragraph 3
of article 267 of the Code of RSFSR about administrative
offences" // ATP ConsultantPlus.
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criteria must be involved), the subject of judicial

research (the prosecution must be considered),

and for the hearing itself (it must have signs of
publicity and fairness).

Special attention is drawn to the enumeration
of the qualitative characteristics of the court pro-
ceedings guaranteed by an international treaty.

A fair and impartial court of justice may not
in itself constitute the desired justice.

Regarding the publicity of the proceedings,
the authors of the international treaty under con-
sideration immediately specify that “the press and
the public” may not be allowed to attend all or
part of the court sessions for reasons of securi-
ty and protection of private interests. Note that
etymologically, the word “public” is close to the
concept of “people” (population)?, the presence of
which in the judicial process forms its publicity®.

The same Article 14 of the Covenant, as in
the Universal Declaration of Human Rights, pro-
claims the principle of the presumption of inno-
cence, followed by certain guarantees for every-
one charged to
+ be informed in their native language of the

nature and basis of the charge against them;

+ have sufficient time to prepare their defense
and communicate with their chosen defender;

+ have the opportunity to attend the court ses-
sion and defend himself personally or through
a lawyer of his own choice or a free lawyer
for the purpose;

+ interrogate witnesses who testify against him
and demand that they be interrogated in
accordance with the established procedure,
just as they demand that witnesses be called
in their own defense;

+ have the free assistance of an interpreter if
necessary;

+  have the right to refuse to testify against one-
self or to admit guilt.

At first glance, the listed procedural guaran-
tees of ensuring an individual’s rights involved in
the sphere of criminal proceedings appear some-
what haphazard and taken out of the context of
a single procedural regulation of the procedure
for conducting criminal proceedings.

The established guarantees should be expand-
ed by defining the minimum requirements for a
“qualified defender” and introducing a ban on
the abuse of procedural rights so as to guaran-
tee equal access to justice for victims along with
the accused.

° In Russia, it has been used since the time of Peter I also

in the meaning of "common people" [11].

1 The outdated meaning of the term "publicity" is associated
with the presence, the existence of the public. See the
Explanatory Dictionary of D. N. Ushakov online. URL: http://
ushakovdictionary.ru (date accessed: 05.11.2017).

However, making further demands during the
adoption of an International Covenant is problem-
atic. Its text is formed on the basis of the results
of the discussion of the proposals of developers,
as well as the delegates of UN member states
representing completely different legal systems.
The refusal of these states to accept a single
International Covenant on Human Rights is not
accidental, but the division of one International
Covenant into two (on civil and political rights
and on economic, Social, and cultural rights) is
a consequence of the above-mentioned dispute
over the two concepts of human rights".

The Covenant opens the way for dialog and
provides an opportunity to refer to its provisions
as full-fledged norms of international law.

The ideas set out in the International Cov-
enant are actively adopted by other internation-
al organizations and groups of states. For exam-
ple, in 1980, the Universal Islamic Declaration of
Human Rights was adopted, and it almost com-
pletely repeats and strengthens the provisions we
have mentioned regarding the right of everyone
to access justice; it proclaims not only the right
but also the duty of everyone to protest against
the injustice of justice [12, p. 6]. However, we
are forced to make a reservation about the trend
observed by international lawyers of de-universal-
ization in the introduction of the idea about the
international protection of human rights. The phe-
nomenon of striving for “Asian values,” the refus-
al of citizens of the countries of the Asia-Pacific
region to apply to the court, and the preference for
mediation makes us think about the conditionality
and some formality of the international recogni-
tion of the values of the Covenant [14, p. 83-85].

In addition, the lack of priority of interna-
tional law over national legislation demonstrated
by the United States® does not inspire confidence
in the universal applicability of UN standards to
access to justice.

Nevertheless, through the very logic of applying
the general rules of international law enshrined in
the International Covenant, one can conclude about
the absence of any direct violation of the guaran-
tees of the right to a fair trial protected under it.

Tt is sufficient to say that when adopting a less specific
and voluminous document of the Universal Declaration of
Human Rights, almost all its provisions were put to the
vote, it was repeated more than 1,400 times (see the work
of E. V. Baryshev [12]).

2 We are talking about the well-known principle in Amer-
ican law "the latest expression of the sovereign will" (the
latest expression of the sovereign will), in the implemen-
tation of which the law is important (and an international
treaty has a status not higher than the law), adopted later
(the decisions of the US Supreme Court in the case of Head
Money (1884) and Whitney v. Robertson (1888) — cit.by:
work of Osminin B. L. [15, p. 239]).

Poccuiickuii )Ky pHaJ1 IpaBOBbIX McciedoBaHui « Tom 7, Ne 2, 2020




INTERNATIONAL LAW

Without notifying the person brought to jus-
tice about the substance of the charge, the nec-
essary level of mastery of the case materials by
the defender or the accused is not likely to be
achieved. In this way, their ability to participate
in the study of evidence may not be adequate.

Similarly, the examination of witnesses pro-
vides the court with an opportunity to thoroughly
examine the evidence obtained. The assumption
is that in the classic adversarial process, where
the prosecution acts one-sidedly, the latter may
not refrain from providing evidence in a some-
what narrowed form. Nothing prevents the pros-
ecutor from keeping silent about any facts that
are important for the assessment of the evidence
presented to him. Only a defense lawyer pursu-
ing the opposite goal (to achieve the acquittal of
his client) is able to expand the perspective of
the court, thus ensuring the comprehensiveness
of the study of evidence [30].

In accordance with Article 14, Paragraph 3 of
the Covenant, the access to proclaimed guarantees
must be based on “full equality.” In this sense, this
rule corresponds to the rule of Article 26 of the
Covenant, which establishes the principle of equal
protection of everyone under the law.

In its original meaning, the concept of “aequi-
tas” (justice) in classical Roman law was under-
stood by historians Titus Livius and Carnelius
Tacitus as “equality” [16, p. 63].

Article 14 of the Covenant, which we have
already considered, also provides for the need to
observe a reasonable period of legal proceedings,
which is not directly related to the right to pro-
tection because a long trial only detracts from the
educational significance of legal proceedings and
thus makes such proceedings a routine procedure.
At the same time, delaying the process does not
exclude the possibility of providing appropriate
remedies for the accused.

Similarly, the reference in Article 14 of the
Covenant to the need to ensure a special pro-
cedure for criminal proceedings against minors,
with consideration of their age and providing for
the adoption of measures for their re-education,
calls for a change not only in the quality of the
entire criminal process but also in the realization
of the right to protection of the suspect, that is,
the accused and the defendant.

In other words, these guarantees form a sin-
gle right of any citizen to a fair trial that is pro-
tected under an international treaty of the Rus-
sian Federation.

According to the same logic, a trial is not
considered fair if the right of the convicted per-
son to review the sentence by a higher court is
infringed, along with the rights to rehabilitation in
case of a judicial error (Article 14, Paragraph 6 of
the Covenant). This description is contrary to the

very nature of justice and does not comply with
the principle of non bis in idem — you cannot
be tried twice for the same thing — in accord-
ance with the criminal procedure law (Article 14,
Paragraph 7 of the Covenant)®.

Thus, in accordance with the principles
enshrined in the International Covenant on Civ-
il and Political Rights, the right to a fair trial of
criminal cases involves such a procedure that not
only guarantees the right to protection but also
provides a special judicial procedure. In such pro-
cedure, the interests of the individual defendant
are considered and established on the basis of the
necessary evidence pertaining to the circumstan-
ces of the offense in full.

However, proclaiming the rule is not enough as
the main task is to ensure its real implementation.
From this point of view, the Covenant compares
favorably with previously adopted acts of interna-
tional law in view of other specific approaches to
the formulation of the criteria of judicial fairness
enshrined in it.

The versatility of the legal phenomenon under
consideration has forced the international commu-
nity to continue working to determine the criteria
for the fairness of legal proceedings.

The main platform for discussing this issue is
traditionally the UN Congresses on the Prevention
of Crime and the Treatment of Offenders.

The literature suggests that the positions
developed at these Congresses regarding the
interpretation of the norms of international law
and the preparation of specific responses to the
challenges of our time turn into international
legal customs, which eventually become norms
of law following their inclusion in binding inter-
national treaties or implementation in domestic
legislation™.

Let us pay attention to the landmark meet-
ings of the UN Congresses, in which issues about
ensuring the fairness of justice were discussed.

The Fifth Congress on the Prevention of Crime
and the Treatment of Offenders (Geneva, Switzer-
land, 1975) was the most effective in this regard.

The leitmotif of the delegates’ speeches was
the need to consider the social factors in the
organization of the fight against crime. In the

3 This procedural clause in a fundamental or generally
recognized international treaty makes it possible, in our
opinion, to use administrative prejudice in the formation of
grounds for bringing perpetrators to criminal responsibility.
Moreover, the tradition of classifying "administrative" offenses
as such, not because of their legal nature, but because of
a different system of punishment, prevailed for a long time
in Europe and was familiar to Russian pre-revolutionary
legislation (see the work of L. V. Golovko [17]).

" For example, M. V. Skirda believes that the documents

of the Congresses turn into the norms of the so-called "soft"
law, which are of an ordinary nature [18].
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course of the work, direct references to the sci-
ence of behavior — behaviorism — were active-
ly used to assess the activities of criminals. This
trend was evaluated by Soviet criminologists, who
then found a vivid expression in the well-known
collective monograph of leading criminologists in
collaboration with the highly qualified and recog-
nized geneticist N.P. Dubinin [19].

The depth of reasoning demonstrated at the
Congress regarding the organization of proper
criminal proceedings is striking. The following are
selected excerpts from the relevant working paper®:

Legal aid should be made available to the
poorest people, especially in countries that have
been freed from colonial dependence;

Individual legal institutions for the administra-
tion of justice (for example, the jury trial) should
not be blindly borrowed from developed countries
because the resulting delay in the process only
embitters the population, turning it against the
judicial system;

The transfer of criminal cases of minor crimes
to nonjudicial bodies (“community court,” “friend-
ly court”) should only be welcomed, as it allows
better, taking into account local traditions, to con-
tribute to the prevention of crime;

Criminal law should not be “drawn up” arbi-
trarily or without considering local traditions;

At all stages of the process (judicial and pre-
trial), the criminal case must be treated critically,
each time considering the grounds for termination
of the associated proceedings;

Excessive publicity of the trial or the active
coverage of it in the press can negatively affect
the impartiality of judges;

A person brought to criminal responsibility
does not have any negative features that justify
a dismissive attitude toward him; on the contra-
ry, according to studies conducted in the United
States, almost everyone at a certain age commits
crimes, thereby indicating the absence of any glob-
al deviations in criminals.

However, the most interesting topic discussed
at the Congress was the violence that is commit-
ted against convicts to obtain confessions from
them. In the scandal that broke out in Uruguay
in the 1970s, American advisers clearly introduced
the practice of local police torture of political
prisoners; hence, taking concrete steps to pre-
vent such action in the future became neces-
sary [20, p. 307].

The Congress approved the Declaration on
the Protection of All Persons from Torture and

5 See: Working paper of the Fifth United Nations Congress
on the Prevention of Crime and the Treatment of Offenders
"The role of criminal law, the administration of justice and
other forms of public control in crime prevention" // UN
Document A/CONE. 56/4.

Other Cruel, Inhuman or Degrading Treatment
or Punishment®.

The Declaration was the result of the inter-
national community’s understanding of the harm-
fulness of the humiliation of citizens’ human dig-
nity in the course of criminal prosecution by the
state acting through its representatives. Thus, in
accordance with Article 1 of this document, torture
is “any act by which a person is intentionally sub-
jected to severe pain or suffering, physical or men-
tal, by or at the instigation of an official, in order
to obtain information or confessions from him or
from a third person, to punish him for actions he
has committed or is suspected of committing, or to
intimidate him or others.” Hence, any action of an
official authority, including an investigator, prose-
cutor, or judge”, that causes pain or suffering for
the person brought to criminal responsibility for
the good purpose of establishing the circumstanc-
es of the act is considered as inadmissible for the
purposes of ensuring the fairness of the proceed-
ings. Some time ago, Ya. Foynitsky pointed out
the danger of investigators’ unlimited power over
the accused when “inspired by the best intentions,
he (the investigator — A. T.) almost imperceptibly
crosses the border of necessity” [21, p. 6].

In accordance with the obligation set out in
Article 6 of the Declaration, states must constant-
ly review the “interrogation methods and practic-
es” of various individuals to prevent torture and
other cruel, inhuman, or degrading treatment or
punishment.

Article g of the Declaration is particularly spe-
cific: an impartial investigation of possible abuses
by law enforcement agencies should be organized
even in the absence of a corresponding complaint
from the victim.

The direct legal procedural consequence of
the use of torture in any form is the impossibil-
ity of using the confessions of the accused (sus-
pect) as evidence.

These and other ideas formed the basis of the
UN Convention against Torture and Other Cruel,
Inhuman, or Degrading Treatment or Punishment,
adopted on December 10, 1984.%

16

Adopted in accordance with UN General Assembly
Resolution No. 3452 (XXXX) of 09.12.1975 // SPS
ConsultantPlus.

7 The author, for example, is aware of a case of direct

physical influence by a judge on a witness questioned in
a court session under a pseudonym. The judge, having
granted the request of the defense party to disclose the
true identity of this participant in the criminal proceedings,
personally tried to remove the witness from the cabinet
where he was placed to ensure that he was not visually
observed by persons present in the courtroom (materials of
the Prosecutor General's Office of the Russian Federation).

8 Adopted by UN General Assembly Resolution No. 39/46
of 10.12.1984.
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We emphasize that Article 15 of the Convention
specifically stipulates the rule on the inadmissibil-
ity of evidence given under torture, even in the
course of pretrial proceedings, in a court session.

Part II of the document guarantees the pos-
sibility of considering any complaints about vio-
lations of the Convention in a specially created
body consisting of experts, that is, the Commit-
tee against Torture (consisting of 10 people with
high moral qualities and recognized competence).

A report on the use of torture is subject to
consideration by the Committee if other interstate
protection procedures are not applied (at the time
of examining the admissibility of the treatment)
against the applicant, as well as if domestic rem-
edies have been exhausted®.

As a general rule, the Committee’s jurisdic-
tion is limited to the examination of reports of
torture received from states’ parties to the said
international treaty.

However, each contracting party may recog-
nize the Committee’s authority to deal directly
with complaints from its citizens®.

When resolving appeals, the Committee active-
ly refers to its own practice of assessing the sit-
uation in a country that is an alleged violator of
the Convention against Torture. It also uses the
official reports of the UN General Assembly.

For example, while considering the message
“Inass Abishou v. Germany,” the Committee point-
ed out that it was inadmissible to extradite the
complainant to Tunisia because of “the existence
in the country of a consistent pattern of gross,
flagrant and mass human rights’ violations”21.

A significant number of cases considered by this
UN treaty body against national governments relate
to the extradition of prosecuted persons to “disad-
vantaged countries.” Therefore, supporting informa-
tion about the Committee’s activities is important
in building the body’s position with regard to the
reliability of a particular judicial system.

¥ 'This rule does not apply in cases where the application
of these measures is unnecessarily delayed or unlikely to
provide effective assistance to a person who is a victim
of a violation of this Convention, and therefore it is not
necessary to go through all the judicial procedures for
resolving a criminal or administrative case.

% USSR recognized the competence of the Committee
against torture in accordance with the Decree of the Supreme
Soviet of the USSR dated 05.07.1991 No. 2307-1 "About
removal of reservations to articles 20 and recognizing the
competence of the Committee against torture under articles
21 and 22 of the Convention against torture and other
cruel, inhuman or degrading treatment or punishment"
(SPS Consultant plus).

2! Communication No. 430/2010. The decision taken by
the Committee 21.05.2013 // Review of court practice of
the Supreme Court of the Russian Federation for the fourth
quarter of 2013 (app. The Presidium of the Supreme Court
04.06.2014). SPS ConsultantPlus.

Thus, in accordance with Paragraph N of the
Report of the Committee against Torture on its
work in 2016-2017, the Committee actively cooper-
ates with nongovernmental organizations, such as
the Danish Institute against Torture “Dignity” and
the international organization “For Fair Trials™.

In conditions neglecting the procedural status of
the person involved in the sphere of criminal pro-
ceedings, the creation of information provides rea-
sons for asserting the existence of mass facts about
the ill-treatment of citizens by the authorities, and
reputational threats can be created in the system
of criminal proceedings in a particular country. For
example, the methodological manual for civilians
on the preparation of relevant appeals distributed
under the auspices of the Committee against Tor-
ture emphasizes the purely informational significance
of such statements: “the only way to increase the
effectiveness of measures to prevent human rights
violations by the international community is to pro-
vide it with the necessary information” [22, p. 9].

Therefore, law enforcement agencies and rep-
resentatives of the judiciary have a special task:
to pay close attention to ensuring the accessibil-
ity of judicial processes to the media, as well as
their compliance with special requirements, which
include, among other things, creating conditions
for their educational impact on the population
through publicity.

Another important consideration is the lecture
given by the Director of the Canadian Associa-
tion of Criminology and Correctional Practice, W.
McGrath, at the Congress. The speaker touched
upon the problem of introducing moral norms
into the practice of criminal proceedings, which
we have already raised. In his opinion, the empha-
sis on rationalism, the creation of strict rules that
establish administrative or criminal liability, does
not allow for the prevention of crime. Neverthe-
less. the existing difficulties could be resolved by
creating “a strong philosophical foundation that
gives due importance to moral responsibility, as
well as to the rights of the individual”s.

In this context, the Fifth UN Congress, for the
first time, expressed the need for supranational reg-
ulation of law enforcement agencies: the proposal
to develop an international code of police ethics
so as to provide “guardians of order” with addi-
tional restrictions on the exercise of their official

22 Report of the Committee against Torture adopted at

the 72nd Session of the UN General Assembly (document
No. A / 72/44, GE. 17-10174) / / Official website of the
Committee against Torture. URL: www.tbinternet.ohchr.org
(date accessed: 20.08.2017).

»  Report on the outcome of the Fifth United Nations
Congress on Crime Prevention and Regimes for Offend-
ers (Geneva, 1-12 September 1975)/ / UN Document A /
CONE. 56/10. P.132.
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powers was approved*. A noteworthy aspect of
this code is the need to formulate separate rules
that would allow for the immediate dismissal of
police officers for violating the code of ethics. In
general, the document should be a “strong incen-
tive to respect the rights of citizens” and the man-
ifestation by authorized officials of the necessary
foresight to their behavior.

Despite the achievements in the discussion of
certain aspects of judicial justice at the level of the
UN Congresses on the Prevention of Crime and the
Treatment of Offenders, the problem of ensuring
the right to a fair trial, as a complex phenome-
non, was still considered at the Sixth UN Con-
gress held in Caracas on August 25-September 5,
1980. The Caracas Declaration®, the final document
adopted as a result of the international conference,
emphasizes the need to establish a policy in the
field of criminal justice and build a justice system
so that “it was based on the principles of guaran-
teeing equality of all before the law without any
discrimination, effectiveness of the right of counsel
and the presence of a judiciary capable of ensuring
quick and fair administration of justice, as well as
provide maximum security and protection of the
rights and freedoms” (p. 6).

A literal interpretation of this provision leads
to the idea that no exhaustive list details the signs
of justice in criminal proceedings, and those men-
tioned (equality, nondiscrimination, inadmissibility
of bureaucracy) do not individually and collective-
ly guarantee justice.

The Declaration (Paragraph s5) also calls for
the inclusion of the most qualified persons in the
staff of the administration of justice. These per-
sons are able to perform their tasks regardless of
personal interests and the interests of any group.

Twenty-five years after the adoption of this act
of international law, the subsequent UN Congress
on Crime Prevention and Criminal Justice noted
that the Caracas Declaration, for the first time,
called on the international community not to
impose uniform standards of justice on all coun-
tries without exception. The specific social, cul-
tural, standard, and economic living conditions of
the population in a particular country need to be
considered. The process should be gradual, and
the specified model should be applied as obsta-
cles to its implementation are removed?’.

#  UN Working Paper "The new role of the police and
other bodies in law enforcement, with a particular focus
on the changing environment and minimum standards of
efficiency” // UN Document A/CONE. 56/5. pp. 53-54.

»  Adopted on 15.12.1980 by Resolution 35/171 at the 96th
Plenary Meeting of the UN General Assembly.

% UN Working Paper "Fifty Years of the UN Congresses
on Crime Prevention and Criminal Justice: Past achievements
and Future Prospects” // A/CONEFE. 203/15. P. 5.

In other words, the fairness of proceedings
may also be affected by other actions that clearly
jeopardize compliance with the norms of criminal
procedure law that guarantee a single procedure
for criminal proceedings.

Among the issues that promote the fairness
of the process, the problem of differentiation of
the criminal procedure form was identified by the
Congress, which then proposed to establish spe-
cial rules for juvenile defendants>.

From the point of view of the delegates of the
Sixth UN Congress, the application of relatively
lenient special procedures to minors at all stages
of proceedings is of fundamental importance for
the development of a unified concept of juvenile
justice. This feature is associated with the young
age of the person being brought to criminal respon-
sibility and requires the relaxation and maximum
protection from the impact of the negative “adult”
factors of criminal prosecution. In this sense, the
procedural rights of a minor are recognized only
to the extent that their use allows them to be
assisted by an adult representative.

A fundamental feature of the Caracas Decla-
ration is a highly broad view of the problem of
juvenile delinquency that is not limited to the
development of proper judicial procedures.

The concept of “juvenile justice” also has a
“pretrial part” when children are provided with
additional social guarantees aimed at preventing
them from committing crimes. Although these pro-
cedures are not directly related to the construc-
tion of a fair process, their non-application has
a significant impact on the results of the admin-
istration of justice, that is, it does not remove
a certain degree of state guilt for omissions in
the crime prevention system.

The key guarantee of the implementation of
the right under consideration is still ensuring
the independence and impartiality of the judi-
cial system.

At the Seventh Congress, this issue was also
actively discussed. Hence, the Basic Principles of
Judicial Independence were adopted?.

The preamble to the document recognizes
the special status of judges in relation to other
state authorities as they make “final decisions on
issues of life and death, freedom, rights, duties
and property of citizens.

In this regard, judges should be independent
of the actions of other bodies and organizations;
such independence is ensured primarily by per-
sonnel policy:

7 See UN working paper "Justice and juvenile justice:

before and after the Commission of a crime" // A/CONE
87/5. pp. 10-11.

% Approved by UN General Assembly Resolution 40/146
of 13.12.1985 // SPS ConsultantPlus.
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+  Undoubtedly, judges should have high
professional qualifications;

+ Important is the compliance with high moral
qualities and abilities;

+  The procedure for appointing judges should be
as transparent as possible so that the above
conditions are met;

* A judge can only be removed from office in
the absence of any objective opportunity to
perform his or her duties;

+ The proceedings on bringing judges to justice
should be fair, and they should at least imply
compliance with these guarantees and exclude
their unfounded accusations of committing an
illegal and unacceptable act.

A literal reading of the Basic Principles indi-
cates that the developers associated the fairness of
judicial proceedings not only with a high level of
institutional organization of the judiciary but also
with the need to comply with a certain procedure
in the administration of justice. Among the funda-
mental guarantees of such procedural fairness, the
following provisions are quite reasonably attributed:
+  Court decisions are made solely on the basis

of facts and only in accordance with the law;

* When determining the issues to be
investigated in a court session, the judge is
limited only to the interests of justice, and
only the judge determines their nature in
each specific case;

+  The principle of independence of the judiciary
not only grants them powers but also imposes
an obligation to ensure the fairness of the
conduct of judicial proceedings while respecting
the rights of the parties involved.

Principle 5 specifically emphasizes the inadmis-
sibility of the creation of special tribunals, their
functioning under the guise of ordinary courts,
and the substitution of simplified administrative
procedures for the rules of criminal proceedings
and the principles of their fair trial.

We should note here that the calls we have
already cited from the UN Congresses to refer
cases to community or friendly courts do not
limit or contradict this principle because such
“quasi-elections” are essentially “probations”
aimed at preventing the commission of crimes
in the future.

Meanwhile, the application of the procedures
we outlined herein to such conditions only increas-
es their importance and brings them closer to the
judicial authorities. Moreover, it makes the entire
justice system not only an important state func-
tion but also a body that ensures the educational
impact of the law on the population.

An analysis of the Basic Principles on this
issue reveals the following prescriptions:

+ The distribution of cases among judges is an
internal matter of the court administration;

+  The promotion of a judge is only made possible
by objective factors, including one's abilities,
moral qualities, and experience;

+  The procedure for removing judges from office
must comply with the pre-established rules of
judicial conduct;

+ The decision to remove or dismiss a judge
should be subject to independent review.
Subsequently, in 1989, the Procedures for the

Effective Implementation of the Basic Principles

of Judicial Independence were adopted to deve-

lop these Principles®.

As the title of the document implies, its main
purpose is to ensure the implementation of the
rules laid down in the Basic Principles.

To this end, a requirement was introduced for
the mandatory publication of the Basic Principles
under the rules for the publication of internal state
laws. The obligation to ensure adequate funding
of the judicial system was also highlighted so as
to achieve the economic independence of judicial
institutions in general and judges in particular.

The global outcome of the discussion of these
issues was reflected in the adoption of the Banga-
lore Principles of Judicial Conduct in 2002%; the
Principles are systematized and divided into large
subgroups as follows depending on the direction of
the regulations: ensuring the independence, objec-
tivity, and honesty of judges; their compliance with
ethical standards; their commitment to the princi-
ple of equality; and their desire for their own com-
petence and the development of professionalism.

A thorough study of these documents demon-
strates one feature of judicial activity: it cannot be
unnecessarily searchable in the fight against crime.
Given the need to ensure the objectivity of their
own position, judges cannot show inappropriate
“activism,” including the search for new crimes.

The analysis allows us to identify the perma-
nent signs of a fair trial, which are not subject
to change in the organization and implementation
of any reforms of judicial and law enforcement
systems. Among the key ones are the following:
*  Justice should be administered by a body that

occupies a special position in the system of the

state apparatus — an independent and impartial
court acting on the basis of self-government;

* The court decision cannot be final and
indisputable, and the proceedings in the second
instance court create conditions for ensuring
access to justice;

+ The form of criminal proceedings should be
differentiated depending on the identity of the
victim and the accused;

¥ Adopted on 24.05.1989 in accordance with Resolution
1989/60 at the 15th plenary meeting of the United Nations
Economic and Social Council.

3 E/CN.4/2003.
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+  The ideas of the rule of law and the priority of
human rights should certainly be considered at
the law enforcement level as they create obstacles
to excessive formalism and “callousness” to the
aspirations of people in practice;

+ Compliance with the principle of fairness in
criminal proceedings is as much in the interest
of justice as in the interest in ensuring its
effectiveness, humanity, and focus on the truth.
Despite the importance of the work done

within the framework of the UN to explain the

idea of justice in criminal proceedings, it remains
quite broad in content, thus creating conditions for
its inadequate interpretation by law enforcement
agencies at the national and international levels.

The fight against crime is possible only with-
in the framework of the offensive position of law
enforcement agencies aimed at establishing all the
circumstances of the crime while “armed” with
strategically verified tools of criminal policy.

The great Soviet criminologist I.I. Karpets, at
the end of his life and after having his views of
the Soviet period subjected to ideological revi-
sion, regretfully stated that many of the modern
excesses of the Stalinist period or the embellish-
ments of the criminal situation in society during
the period of N.S. Khrushchev and L.I. Brezh-
nev came from the excessive politicization of the
domestic actions of the authorities, the attempts
to explain complex social phenomena with a rel-
atively simplified theory of class struggle, and the
need to build a socialist state [23, p. 8].

In the absence of a serious discussion in soci-
ety about the problems of crime, this situation
led to the “moral” self-confidence of the Sovi-
et elite about the “bright future” of the country
that eventually reduced its resistance to external
aggression [24], as well as internal destructive
factors (lack of resistance to the development of
radical nationalism in the republics, economic dif-
ficulties, etc.) [25,26].

For the problem of combating crime, the issue
of ensuring the fairness of criminal proceedings
is complex, requiring the development of appro-
priate international standards, which will only be
viable if they are studied by the law enforcement
authorities of states and considered at the legis-
lative level of each country.

The above-mentioned signs of a fair judicial
system in this sense deserve attention in the context
of future changes in society. Global digitalization,
which facilitates the work of judges, prosecutors,
and investigators in accumulating, processing, and
analyzing information that is relevant for use in
the process of proving criminal cases, should not
detract from the essence of justice as a special type
of state activity aimed at ensuring the fulfillment
of the general function of the state, which is to
preserve the integrity of society.
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CnpaBeajuBoOe CyJ0NPOU3BOACTBO 10 YTOJIOBHBIM JeJIaM:
craHaapTel OOH u pakTopsl TpaHCchOpMaALUU
ero poccuiickom moaen’

TuMmomeHnko AHApeil AHaTO/IbeBUY,
npodeccop YHUBepcHUTeTa

nipokypatypsl Poccuiickoit Pepepanmy,
KaHAMJAT IOPUSUYECKHAX HAYK,

JOLEeHT

E-mail: antim@yandex.ru

AHHomauyus. B cmamve Ha ocHoee aHnanuza mexcdyHapoOHwlx cmaHdapmos e obaacmu npasocyous, obcyxcdas-
wuxcs Ha 13 Konepeccax OOH no npedynpexcdenuto npecrmynHocmu u y207108HOMY Npagocyouto HAYUHAs ¢ 1950 2.,
paccMompeHbl Xapakmepucmuku «udeanbHol», € MOYKU 3peHust MUposoz20 coobwecmesd, Modeau cnpagedugoo
y207108H020 npoyecca. B ycnosusx docmamovHO Wupoko20 NOHUMAHUSL NPU3HAKA CNpAgedu8OCMU KAK HA YPOGHe
HAUUOHANbHLIX NPABONPUMEHUMENbHbIX OP2AHO8, MAK U 8 YCN08USX NPUMEHeHUSt MeXcOyHapOOHbIX AKMO8 pasud-
HbIMU MeXNpAasumesbCmeeHHbIMU OP2AHU3AYUSAMU, 6bIMIeHUMb KJI0Yesble NPU3HAKU CNpasednusocmu s6/semcs
JOCMAMO4HO 8aXCHLIM.

Asmopom uccnedosanbl He moabko MexcdyHapodHble koHeeHyuu u deknapayuu, obcyxcdaswuecs Ha Kowepeccax,
HO U u3ydeHbl ux paboque OOKyMeHMbl, YIMO N03601UN0 GO/lee MOYHO ONpedeNUMmb HeNAdMenbHblll 8eKMop paseu-
Mus HAYUOHANBLHOZ0 3aKOHOOAMeNbCmed Npu e20 O0BUXCEHUU 6 CIMOPOHY NocmpoeHus Gonee cnpagedaug8ozo yzo-
JI0BHO20 npoyecca.

Bb1800b1, cOenaHHble 8 pabome no pe3ynbmamam uccaedo8aHus, Mo2ym OblMb UCNOb308AHLL 8 3AKOHOMBOPHECKOU
JdesimenbHOCMU, A MAkKjce S6AMbCST NPedMemoM Hay4Ho20 obcyxcdeHus npuemaemocmu pekomeHdayutl mexcdyHa-
podHozo coobwecmea 0as yenell dpdexmusHoli NpagomeopyHeckoll U NPABoONPUMeHUMeNbHOU OesmeabHOCMU.
Asmopom makoice npediodceHO yHUMbIBAMb 6blI61eHHblE (PAKMOPbL, BAUsIOWUE HA CNPasedau8ocms cydonpousgoo-
cmea, npu nocmpoeHuu modenell CUeHapHO20 aHanusa, kacarowuxcs 6ydywetl mpaHcopmayuu cydebHOU cucmembl
8 cesa3u c ee 2106anbHOU yugposusayuetl.

Kntoueewle cnosa: yzonogHoe cydonpousgodcmso, obuwenpusHaHHble NPUHYUNBL U HOPMbl MexcOyHAPOOHO20 Npasa,
npasa wenoseka, yugposusayus, mpavcpopmayus cydebHOU cucmemsl, cnpasedIUB0OCTb, NPABO HA cnpasediusoe
cydebHoe pazbupamenbcmeo.

! HccnepoBanue BbinonHeHo npu nopgepxke PO B pamkax HayyHoro mpoexra Ne 18-29-16151 M.
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