PUBLIC LAW Vol 11 (4) 2024 Russian journal of legal studies

DOI: https://doi.org/10.17816/RJLS637408 .
New Russian Constitution Chackio
A.D. Kerimov

Institute of State and Law of the Russian Academy of Sciences, Moscow, Russia

ABSTRACT

The author considers the adoption of a new Constitution of Russia to be inevitable and necessary. While highly appreciating
the content, potential and direction of the constitutional changes of 2020, he is meanwhile convinced that further accelerated
progress in this direction is urgently required. This is due to the fact that at least four fundamental provisions of the Basic
Law are subject to radical revision up to their decisive and final cancellation. This refers to Part 2 of Article 9 of the Constitu-
tion, which allows private ownership of land and other natural resources, Part 2 of Article 13, which prohibits state ideology,
Article 2 which proclaims man, his rights and freedoms to be the highest value, as well as Part 1 of Article 1, which declares
Russia a democratic state.
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0 HoBoi poccumckon KoHcTUTyL MM
A.[l. Kepumos

WHcTuTyT rocyaapcTsa u npasa Poccuiickon akapgeMun Hayk, Mocksa, Poccus

AHHOTALIMA

ABTOp cunTaeT HeM30eKHLIM U HeobX0ANMbIM NPUHATUE HOBOW KoHCTMTYLMKM Poccuu. BbicOKo oLeHMBasi cofepxaHue, NoTeH-
LMan 1 HanpaBNeHHOCTb KOHCTUTYLIMOHHbIX M3MeHeHuin 2020 r., oH BMecTe ¢ TeM YOeXK[eH, YTO CYLLEeCTBYET HaCTOSTeNbHan
noTpebHOCTb B AanbHelieM HopcMpoBaHHOM MPOABMMEHUN B AAHHOM HanpasneHuu. 310 0bYCNOBMIEHO TEM, YTO KaK Mu-
HAMYM YeTblpe (QyHAAMEHTaNbHBIX MoAoXKeHUs OCHOBHOTO 3aKOHa MOANEAT KapAWHaNbHOMY NEpPecMoTpy BhjoTh A0 MX
PELLMTESIbHOM M OKOHYATEeSIbHOM 0TMeHBI. Peub naeT o yactn 2 ctatbk 9 KOHCTUTYLMM, AONYCKaloLLen YacTHY0 CO6CTBEHHOCTb
Ha 3eMJIK0 W [pyrve NpUpoLHbIE PECYpPChl, 0 YacTh 2 cTaTbi 13, 3anpeLualoLLen rocyLapCTBEHHYK) MAEONOrUIo, 0 CTaTbe 2,
MPOBO3r/aLLaloLLEN YeNOBEKa, ero Npaea M cBobOAbI BbICLLIEN LIEHHOCTbHO, 0 YacTh 1 ctatbu 1, obbasnstowweit Poccuio geMo-
KpaTU4eCKUM rocyaapcTBOM.

Kniouesble cnosa: Poccusi; KOHCTUTYLMS; NATas KONMOHHa; YacTHasA CoBCTBEHHOCTb; NPUPOHbIE pecypchl; LEHHOCTH; Naeono-
rus; 3anap; AeMoKpaTisa; Npasa v cBoboabl.
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PUBLIC LAW

The adoption of a new Constitution of Russia is
inevitable and necessary. Many of the most important and
fundamental provisions of the 1993 Constitution must be
subject to immediate and major revision by all means. Today,
this is beyond any shadow of a doubt among a significant
share of nation-caring politicians and officials, thoughtful
and responsible experts and analysts, and patriots, which,
of course, is not surprising. It is not a secret that at the end
of the 20" century, a law of supreme legal force was
inspired and drafted by persons with radical liberal views
and receiving financial support from the West, especially
the United States, i.e. representatives of the fifth column
per se. In addition, according to reliable information, foreign
“professionals” took a direct and active part in its drafting.
This had a tragic impact on its content, letter, spirit, and
further development of our society and state. We still have
to correct the mistakes made in that period and pay for
betrayal of the interests of the Homeland by the criminal
ruling clique headed by Yeltsin.

Sergei Baburin is absolutely right when he says that
the Constitution has absorbed some valuable provisions that
were conceived in the past, but along with this, many of its
innovations are close to national capitulation and in the long
run have become an obstacle that does not allow the people
of Russia to shake off the obsession and rise from their
knees [1, p. 14].

From the point of view of the majority of people, changes
should be made to, inter alia, some provisions of Chapters 1,
2, and 9 of the Constitution of the Russian Federation,' for
which it is required to convene the Constitutional Assembly
(P. 2, Art. 135 of the C.). Its aim is to draw up the Principal
Law, independently adopt it by two-thirds of the total votes
of members of the Assembly, or put it to a referendum
(P. 3, Art. 135 of the C.). The long overdue and urgent need
for a new Constitution that echoes the challenges of the time
is convincingly discussed by distinguished scholars,
including Avakian [2, pp. 11-36; 3, pp. 21-38], Baburin
[4, pp. 73-86; 5, pp. 11-15], Kleandrov [6, pp. 7-17], and
Shulzhenko [7, pp. 39-55].

So far, in the current environment, the country’s supreme
leadership, as we see, has considered it right, reasonable,
and insightful not to initiate such a cumbrous, burdensome,
and lengthy procedure, but to take a different path and
dramatically amend individual provisions of Chapters 3-8
(Art. 136 of the C.), which we believe to be reasonable. Thus,
it was possible, to a certain extent, to mitigate extremely
negative and destructive effects, dramatic and harmful
consequences of the application of Chapters 1 and 2,
to make the main directions of the evolution of our State
more specific, and to outline our values and ideals more
accurately and clearly. In addition, fundamental changes

! Below, the paragraphs, parts of articles and the articles of the Constitution
of the Russian Federation are designated based on the established
abbreviations: Para., P, Art, C.
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made to the 2020 Principal Law have significantly improved
the mechanism of public administration, increased its quality,
and marked the beginning of a new stage of political and legal
transformations of eternal significance for the progressive
development of both our country and the entire global
community. It is worth noting that the meaning and
the mobilization and creative potential of the relevant
constitutional innovations are extremely important and even
revolutionary. We believe that these changes are definitely
positive.

Now, we would like to emphasize that the above
does not in any way remove from the agenda the intense
urgency and need to prepare and adopt a new Constitution
in the near future. Let us discuss just a few examples proving
the standpoint articulated and defended by us and some like-
minded colleagues.

1. According to P. 1, Art. 9 of the C., land and other natural
resources are declared the foundation of life and activity
of the peoples living in Russia. However, paradoxically, it is
admitted that they may also be privately owned (P. 2, Art. 9
of the C.). It is significant that this type of ownership (not
state, municipal or any other types) is mentioned in the first
place.

But, as it is clear from the article mentioned above,
nothing prevents certain characters, i.e. representatives
of the bourgeois class, primarily the big capital, from seizing
and owning all these resources by deliberately and cynically
depriving the state, municipalities, and other constituent
entities of the opportunity to own, use, and manage them
for the benefit of the entire population. Weren't we moving
rapidly and persistently in this direction not long ago, i.e.
In the 90s of the 20" century? Does the private property by
default, per se, inevitably imply tireless, unconditional, and
reverent care for the common good? One gets the persistent
and reasonable impression that everything usually happens
in just the opposite way. Capitalist enterprises and private
corporations are entirely focused on satisfying their own
purely earthly financial needs to gain the most possible profit.
To care for the common good is the design of the state. This
is its greatest concept and purpose.

In addition, it is absolutely clear that the resources
created by nature over millions of years and used for social
production are the assets of all citizens of any individual
country. Under no circumstances should they be exclusively
owned by a small group of people who receive fabulous
incomes through their intensive, usually uncontrolled and
unlimited, commercial exploitation. Otherwise, the basic and
immutable principles of social justice are grossly violated.

However, from ancient times, even before our era,
people have realized that justice is the unshakable foundation
of the state. For example, the famous ancient Greek lyrist
Pindar (c. 518-442 BC) insisted on this [8, p. 249]. Plato
(427-347 BC) expressed his thoughts in the same vein,
as did many others. According to a great philosopher,
falsehood reaches its limit when the unjust is treated
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as just [8, p. 2491. When private ownership of natural resources
enthroned itself almost throughout the planet, this is exactly
what happened. The falsehood has reached its extreme limit
and has become flagrant and disgustingly immoral.

The current state of affairs, which is tirelessly guarded by
the high and the mighty, i.e. the ironclad inviolability of their
title to the mineral wealth, to creation of which they had no
and could not have had the slightest relation, is justified by
them in every possible way. It is justified from the rationally
theoretical, moral and ethical, and religious standpoint. This
privilege is shamelessly presented by them as perfectly
acceptable, completely natural, reasonably conditioned—
moreover, expedient—and sometimes even providential.
Particularly depressing and shocking is that the majority
of humanity seems to have put up with it.

2. It is surprising and outrageous that state ideology is
prohibited at the constitutional level. Part 2, Art. 13 of the C.
clearly and unequivocally proclaims that no ideology shall
be established as state or mandatory. This provision has
already damaged and continues to enormously damage our
Homeland. It has greatly hampered and continues to hamper
the historical mission of the people, policy makers, scholars,
and experts to contain the aggressive expansion of liberal
and globalist visions and values imposed by the West.?

Moreover, it is an ultimate absurdity, a complete
nonsense. After all, the above provision contradicts, for
example, P. 5 of the same Article of the C., in a most direct
and clear manner. It prohibits creation and activities of public
associations whose goals and actions are aimed at a forced
change of the fundamental principles of the constitutional
system and at violating the integrity of the Russian Federation,
at undermining its security, at setting up armed units, and
at instigating social, racial, national, and religious hostility.

We present this extract (very close to the original, almost
word for word) with only one purpose—to specifically
demonstrate, to clearly show that even a separate short
fragment can state the key elements, cornerstones, and
unyielding principles of our state ideology. It goes without
saying that the latter, to a greater or lesser extent, is
enshrined in many articles of the Constitution, other
regulations, and various official documents. No doubts that
the state ideology, which principles, premises, and maxims
both ordinary citizens and officials shall adhere to, exists
de jure. It also exists de facto as it is expressed in actual
decisions and actions of various actors, primarily those
endowed with public authorities.

Republics and monarchies, democracies and autocracies,
both from the remote past and modern era, regardless

2 Nikolay Berdyaev (1874-1948) is undoubtedly right when he argues,

“The desire for endless expansion is the basis of the capitalist world with
all its deceptions, reverses and contradictions” [9, p. 191]. Here, one must
bear in mind the fact that this expansion refers not only to the economic
domain and ownership, which the outstanding philosopher writes about
in this extract. It obviously applies to other areas of human existence,
including political, ideological, and spiritual and moral.

Tom 11, N 4, 2024

Poccnickmin XypHan NpasoBbIX MCCIEA0BaHN

of their affiliation with any civilization and form, are invariably
guided by a certain ideology. It has existed and will exist,
although sometimes there is a deceptive feeling, an illusion
of its absence. Therefore, to prohibit it in the Principal Law,
especially in a country like ours, is overwhelming and
ultimate stupidity.

At the current extremely hard and fatal stage of historical
development, we, our Homeland, need a state ideology
to survive. And it does exist. However, for now, it still has
the most general, somewhat uncertain, scattered, unfocused
shape, it remains in somewhat shapeless, amorphous, loose
state, as disparate, ill-concerted, and poorly interconnected
individual principles and provisions. However, we need
a balanced, clearly verified, crisp and understandable,
distinct and intelligible system of fundamental postulates,
indisputable axioms, and initial assumptions, which,
by the way, we cannot do without.

Here, we can afford no delay. It is necessary to urgently
address—and in a strictly objective and clear manner rather
than an abstract, speculative manner—the vital issues that
have not been solved (or completely solved) by us: where,
in what direction is Russia moving and should move as
a unique country and an authentic civilization? What mix
of economic and political relations do we expect to create?
What are our strategic goals in the main areas of life, our
cherished hopes and ethical ideals? What kind of society
in its substantial forms and designs do we strive to build?
What kind of world do we want to see in the 215 century
globally and what is the role of our State in it, etc.?

As always, thoughts of Aleksander Zinoviev (1922-2006)
on this topic are of interest. Back in 2005, he wrote that
after the collapse of the Soviet communist bloc, the USSR
itself, and the defeat of the socialist system in the countries
of the corresponding part of the planet, an era of evolutionary
decline and total social reaction began. The most important
components of the latter were artificially generated and
in every way encouraged general confusion of minds,
resuscitation of the backward ideologies of the past, and
the invention of new ones of, unfortunately, the same mental
level and the same focus. The West led by the United States
implemented this reactionary practice without any formidable
obstacles that could stop it or at least slow it down. Today,
it proceeds with this practice.

The process triggered by it, as Zinoviev goes on,
threatens the existence of billions of people on Earth,
in fact, all Homo sapiens. In the scholar’s opinion, it is only
possible to block this process through conception of a new
ideology of Marxism scale, but surpassing it in intellectual
power, meeting the circumstances and needs of the third
millennium [10, p. 69]. The task, as we see it, is difficult, but
feasible. And it is required to address it as soon as possible.

3. We, along with a many fellow social researchers, have
critical considerations and strong objections to the provisions
of Art. 2 of the C. We remind that they declare a person and
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his or her rights and freedoms the highest value.? The State
must recognize, respect, and protect them.

At first glance, it may seem that everything is stated
correctly, reasonably, and flawlessly. However, it is
an incorrect, and we must emphasize it, deeply erroneous
impression. Despite the fact that the provision of the second
part of this Article seems reasonable and necessary (perhaps
few would dare to challenge its imperative requirement
for state institutions and structures), the previous phrase
(or the first part of the Article) is vicious and, thus,
unacceptable.

Its, so to speak, overconfident and blatantly audacious
position in relation to the vast, omnipotent, and harmonious
cosmos calling, per se, to consider an individual as the axis
of the world, to consider it the center of the universe,
to excessively extol it, is rejected by the Russian state
of mind, by the attitudes, convictions, traditions, and customs
of other ethnic groups that have lived in Russia since ancient
times. We mean sincerely religious people who profess
Orthodoxy, which has played a huge positive role in shaping
and development of Russian culture and spiritual mindset,
and adepts of other faiths, which we have many. We also
mean those people who, being permeated with a secular
mindset, have atheistic views, but at the same time, like all
Christians, Muslims, Jews, and Buddhists, do not think at all
that an individual and his or her rights are the highest value.

For a vast number of our fellow citizens (whether they
are adepts of various religions, or consistent materialists
who deny the existence of the Almighty and, accordingly,
its apriori righteous and fundamentally incomprehensible
providence, or persons who have not yet made up their minds
on their own attitude to God), there, undoubtedly, exist values
of a supra-personal level that extend in their significance
beyond concerns about an individual's fate and even his
or her life. Since time immemorial, we have established
predominance of the whole over its parts, the priority
of the communal over the personal. The majority of our
fellow citizens see as primarily important such concepts
and the objects, phenomena and subjects they designate,
which are quite realistically felt and understood, such as
the Homeland, faith, duty, love, friendship, honor, conscience,
etc. The idea of selfless and inspired sacrifice, calm inner
readiness for zealous and apostolic service, for great creative
feat of self-sacrifice organically inherent in the Russian spirit
is directly connected with them.

This particular sacrificial and mass heroism is immanent
to our multinational people. And it visibly, especially clearly
reveals itself in difficult, tough years of terrible trials: during
times of cruel, sanguinary war. Today, as during the Second
World War, the invasion of Napoleon's hordes in the 19*
century, etc., we witness every day, thanks to the dedicated
work of war correspondents, truly heroic deeds, valiant
acts, and noble achievements of Russian soldiers and

3 They are declared, as Baburin shrewdly noted, “Jesuitical” [1, p. 14].
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officers at the Special Military Operation (SMO) in Ukraine*
caused by the misanthropic policy of the West and quickly
transformed into an open clash with the forces of the hostile
NATO led by the United States.

The above-mentioned and other supra-personal, if you
wish, highest priority values should under no circumstances
be equated, at least, with many of the rights and freedoms
of citizens. Indeed, is it worth putting the above concepts
on the same level with, for example, such rights as those
enshrined in the Constitution, which are undoubtedly very
important, but still in a certain sense secondary, such as
the right to receive qualified legal assistance (Art. 48, P. 1);
the right to rest (Art. 37, P. 5); the right to apply personally,
to submit individual and collective appeals to governmental
and local authorities (Art. 33); the right to assemble peacefully,
without weapons, hold rallies, meetings and demonstrations,
marches and pickets (Art. 31); the right to association,
including the right to create trade unions (Art. 30, P. 1),
etc.? Isn't it absurd to rank the aforementioned and a variety
of other human rights and freedoms as the highest values?
The answer, as we see it, is evident.

4. P. 1, Art. 1 of the C. proclaims Russia a democratic
federal, rule-of-law state with a republican system
of government. In this Article, we have a persistent rejection
(both emotionally and rationally) for the only concept—
democracy. We believe that it should be deleted from the text
of the Principal Law. We shall do our best to support our
position with arguments.

Democracy, thanks to “endeavors” of the Western ruling
elites, has finally discredited itself. It is in crisis. The crisis
is systemic and large-scale, deep and comprehensive,
lingering and painful. For a long time, this fact has been
unconditionally admitted by many politicians, scholars,
analysts, and experts representing various branches
of social and humanitarian science, by ordinary but caring
voters. And, as it is commonly known, not only in this
country, but substantially everywhere.

Here, of course, we do not mean those who, from
the very beginning, from the moment of conception of this
governance method, acted as its irreconcilable ideological
opponents. And they are, we should say, many.

There is abundant evidence of the crisis of democracy,
which will most likely lead either to its total collapse or
to rigorous formal legal and actual restrictions of operation
of its institutions and structures, techniques and methods
in the near future. We mean serious defects, persistent and
dangerous vices and flaws of this political system, which
have surprisingly clearly and prominently manifested and
continue to manifest themselves throughout its existence
and specifically at the current stage. We shall not dwell
on them; they have been described in detail in our previous
papers [11].

4 According to Russian grammar rules, one should say “Ha YpauHe'
(i.e. at Ukraine) instead of “B YkpauHe” (i.e. in Ukraine).
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Let us focus on just one of them. It took the humanity,
the part of it that lives under republican rule (actually under
a monarchy, if a crowned person rules over his or her
subjects purely nominally; whereas in reality others, who
have become leaders by popular vote, dominate), a very short
period in historical terms to get convinced that the elite elected
by the population and dominating in a society organized as
a state—presidents, deputies, senators, and the ministers
appointed by them, and other persons who head the executive
branch of government, and the judicial branch—are,
for the most part, no better than those who inherit a privileged
position—tsars, kings, princes, dukes, barons, etc. No better
means that they are not necessarily smarter and more
educated, more competent and professional, more honest
and conscientious, etc., than aristocrats of all stripes and
colors. Elections as an integral attribute of democracy do not
ensure this. Contrary to expectations, they do not guarantee
supremacy of the worthiest.

Anyone who thoughtfully, thoroughly, and
comprehensively studies the phenomena of democracy, its
true content, its specific forms and types, naturally faces
a series of questions: why, at the end of the day, is it in such
a painfully depressed condition, in a condition of catastrophic
decline, spiritual degradation, and cultural backslide?
What are the reasons behind it? Why does it experience
overwhelming crisis?

It is clear that the resulting situation cannot be caused by
malicious actions alone, but by harmful manipulations only
undertaken by the establishment of the Western countries.
The latter, striving at all costs to maintain its dominance,
purposefully and methodically has distorted for many
years and continues to distort the apriori noble meaning,
emasculated and continues to emasculate the original high
purpose of democracy focused, at least in its conceptual
intent, on achieving justice. No, this is not the point here.
The fact is that democracy is flawed from the moment of its
birth. Therefore, selecting it as the main method, the universal
principle of building government system in the state and
giving it the status of official ideology is absolutely unjustified
and inevitably destructive for any society.

It is worth emphasizing that constant, brutal and cynical
distortion of its basic provisions in real life has occurred and
continues to occur in the Western world simultaneously with
a kind of deification of it, with its transformation into a sacred
cow, and almost worshiping it. It is a paradox, but it can be
explained. As it might seem, both of these mutually exclusive
processes are beneficial, or rather, vital for the bourgeoisie,
because they meet its class interests. Capitalism and
democracy are closely related to each other; they mutually
determine and reproduce each other [12, pp. 12-23]. However,
from the standpoint of the oligarchy and its especially gifted
and sophisticated minions (not all accomplices and servants
of the nobility have proper qualifications), both democracy
and capitalism often need significant, sometimes radical,
adjustments. After all, the priority goal of the Western
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elites is to preserve and strengthen their power and wealth
rather than to ensure genuine freedom, social justice, and
market relations by all means, or to protect the rights
of citizens, the sacredness of private property, democratic
principles of organization and functioning of society, etc., etc.
proclaimed by advocates of the bourgeois system.

However, let us go back to our statement about
the original flaw of democracy and the ideology accompanying
it. The author of this article is deeply convinced (as opposed
to the opinion championed by many researchers) that it is
its original flaw that determines the crisis experienced by
it today. This state of affairs appears to us as a logical
outcome, a natural result of the triumphant establishment and
subsequent evolution of institutions and structures, attitudes
and values of liberal democracy in the Western ecumene.
It has always contained an inside, hidden from the frivolous
eye, but quite a real possibility of its future degradation, its
potential decline, and disintegration.

This possibility, which, as we see, has become tangible
at the current stage of our history, is due to the fact that
the content of democracy as a social and cultural phenomenon
can be largely declared insignificant.

This fact was analyzed and brilliantly described more than
a century ago by Nikolay Berdyaev. Since then, surprisingly
enough, it has been almost condemned to oblivion. Turning
to spiritual foundations, musing about the very idea
of democracy, he emphasized that, “It in itself does not know
its content and has no content within the limits of the principle
affirmed by it" [13, p. 466], that it does not want to know what
for, in the name of what the will of the people is expressed,
and does not want to subordinate the will of the people
to any higher purpose [13, p. 466].

Democracy, having initially found itself captured by its
own dominant and defining attribute or, if you will, its guiding
principle, its most important principle (which it “cherishes
above all and which it does not want to make subordinate
to anything” [13, p. 466]), namely the expression of the will
of the majority, as a sufficient and unique basis for decisions
and/or a choice, immediately revealed its emptiness.
After all, the above principle is a purely formal principle,
shamelessly reeking of vulgar reductionism, calling for
the one to bow humbly, always and under all circumstances,
one’s head before outnumbering quantity. Democracy, as is
rightfully noted by Nikolay Berdyaev, “allows the disclosure
of the truth to be made through a decision by the majority
of votes” [13, p. 466]. And piety, a cult of an exclusively
quantitative principle, recognition of the “power of quantity,”
worship of universal suffrage are only possible with disbelief
in the truth and ignoring it. “He who believes in the truth
and knows the truth does not surrender it to the mercy
of the quantitative majority” [13, p. 466].

Democracy, primarily guided by the principle of majority
rule, is alarmingly indifferent to its quality, its moral and
intellectual content. It is by no means concerned with
discovering a not always obvious, but otherwise often
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secret, hidden, deep direction, and purposeful focus
of this will. Eventually, democracy appears as a rather
primitive organizational mechanism, nothing more than
an unsophisticated technology offering a painfully simple and
clearly inappropriate way of shaping governmental systems
and managing modern, incredibly complex and increasingly
complex social systems.

A rather critical attitude we show toward democracy
is intensified manyfold as we clearly realize that this
characteristic feature of it cannot be completely eliminated.
This is understood, or rather intuitively perceived, by its
champions. As they strive with all their might to level out
the above distinctive feature of democracy as much as
possible, they skillfully invent and introduce many new
types of it. We must admit that sometimes their efforts
bring some petty fruits. Academic, pseudoscientific,
political, and journalistic circles have been and keep
writing about all sorts of democracy, have discussed
and keep discussing all sorts of its models and varieties.
In addition to the long-known and actually implemented
direct and representative democracy, they have spoken and
continue to speak about sovereign, deliberative (advisory),
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consensus, majoritarian, minimalist, participatory (inclusive
democracy), plebiscitary, managed, aggregate, institutional,
economic, and other types and concepts of democracy.
But most attempts of democracy champions to decorate it,
or rather, to have it to come to terms with new phenomena
of social and economic and political life, to the rapidly
changing circumstances of social life, consistently prove
to be futile and are in vain. And it's not a surprise. However,
its main principle remains unchanged, one might even say
unshakable and at the same time dominant (rejection of it
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