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ABSTRACT: The article discusses the digitalization of law enforcement as the most important trend of post-Russian social
development. The author believes that attempts to oppose the transition of postmodern society to digital society are scientifi-
cally insolvent for several reasons. First, according to the current consensus, post-contemporary (or post-industrial) society
is a stage of sociocultural evolution, when advanced technologies, including information technology, begin to play a leading
role, determining the further direction of the development of human civilization. Second, the cultural, social, political, and le-
gal uncertainties of the Postmodern Era are not only not permitted but to some extent are exacerbated by the digitalization of
society and law enforcement. Thus, according to the author, the rights of digital society develop tendencies, which, in general,
are inherent and natural manifestations of postmodern civilization.

As shown in the work, the rights of digital society in the current stage of legal communication development are characteri-
zed by a generally greater (compared to preceding stages) accuracy of the iconic means, among which include digital media,
as well as their further extraction from objects acting as referred signs. As a result, digital design of the law enforcement
generates several problems that have not received adequate solutions.

The most important of those solutions include anonymization of the subjects of legal interactions (primarily states and
legal entities, but also physical individuals), as well as the divorce from objects to which these relationships are addressed.
These trends generate a crisis of confidence for communication participants, which is a key problem of post-hour law en-
forcement. In order to overcome such a crisis, the author offers the reconstruction of the rule of law based on human rights
and freedoms that protect the fundamental identity and ensure the stability and coherence of legal reality.
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' This publication is focused on a subject that triggers active discussions in legal, socio-philosophical, and sociological literature. At the same
time, the contemporary issue of law digitalization does not have a generally accepted solution. According to some researchers, digital transformation
represents a means to overcome the postmodern crisis situation, providing opportunities for the transition to a qualitatively new state of society
(and, consequently, state and law). Other scientists consider it only a short-term tendency that does not affect the essence of the judicial system.
The author has attempted to examine in detail the development of law within the conditions of the digitalized society, referring to the anthropological,
general cultural, and legal aspects of this process. The complexity of the problem, as well as the ambiguity of tendencies in the development of
digital law, which require comprehensive consideration, elucidates a large scope of research, the first part of which is published in this issue of
the journal. The continuing article will be published in the next issue - from the editor.
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MpaBo uudposoro obwecTea: akTyanbHble NpobseMbl
W NYTH pa3BUTUA>

© H.B. Pa3yBaes

CeBepo-3anaHblil UHCTUTYT ynpaBneHnA PoccuidcKoi akaseM1n HapoaHOro X03ANCTBA U rocyAapcTBeHHo cnywbbl PAHXMIC npu MpesupaenTe PO,
CankT-lNetepbypr, Poccua

AnHomayus. B cTatbe paccmatpuBaeTca LM(GpPoOBM3aLMA NPaBONOPAAKa KaK BaKHeMLan TeHAEHLMA pa3BUTUA NOCT-
coBpeMeHHOro oblecTa. ABTOp nonaraet, YTO NOMbITKW NPOTMBOMOCTaBMTbL 06LLECTBO MOCTMOAEPHA LndpoBOMy 0bLLe-
CTBY AB/NAKTCA HAY4YHO HECOCTOATENbHBIMM N0 PAAY NPUYMH. Bo-nepBbIX, COrNacHO NPUHATOMY B /IMTEpaType KOHCEHCYCY,
«MOCTCOBPEMEHHOE (MW NOCTUHAYCTpUanbHoe) obLLecTBO» NpeAcTaBnAeT cob0M CTaAMio COLMOKYNLTYPHOW 3BOMIOLMMK,
KOrAa BbICOKMe, B TOM Y1cne MHPOPMaLMOHHbIEe, TEXHONOMMKU HAYMHAIOT UrpaThb Bedylllylo posib, onpefensn fanbHenLuee
HarpaBfieHWe pasBUTUA YenoBeYecKoW UMBMAM3aUMK. Bo-BTopbIX, KyNbTypHas, coumanbHas M NONUTUKO-NpaBoBaA He-
onpeAeNneHHOCTb 3pbl MOCTMOAEPHA He TONbKO He pa3peLLaeTcaA, HO B Kakon-To Mepe ycyrybnsaetca B xofe LuudpoBm3aLmm
obuiecTBa 1 npaBonopAAKa. TakuM 06pa3oM, N0 MHEHWIO aBTOpa, NPaBo LMGPOBOro 06LLecTBa pa3BMUBAET Te TEHAEHLMUH,
KOTOpble B Lie0M NPUCYLLM LMBUNMU3ALMM NOCTMOAEPHA, W BbICTYNAET ee 3aKOHOMEPHBIM NPOABNEHNEM.

Kak nokasaHo B pabote, npaBo LudpoBoro obliecTBa npeacTaBnAeT cobon CTaamio pasBUTUA NPaBOBON KOMMYHU-
Kauuu, xapakTepusylowieiica 6onblien (B CpaBHEHUM C MpeALLecTBYIOLMMU CTaAMAMM) 06LLE3HAYMMOCTBI0 3HAKOBbIX
CPEACTB, K YMCNTY KOTOPbIX OTHOCATCA LMdPOBbIE HOCUTENM MHPOPMALIMM, A TaKHKe X AanbHenWwKnM obocobneHnem ot 06b-
eKTOB, BbICTyMaloLLMX pedepeHTaMu COOTBETCTBYIOLLMX 3HAKOB. Kak cneacteue, LiMdpoBoe KOHCTPYMPOBaHKUe NpaBonopAL.-
Ka nopomaaeT pag npobneMm, noka He NOyYMBLLMX aAEKBATHOMO PeLLeHuA.

K uncny BawHemwwmx npobneM Takoro poja OTHOCATCA [enepcoHUPUKaLmMA CybbeKToB NpaBoBbIX B3aMMOAENCTBUM
(Npeae Bcero, rocyAapcTea 1 PUANYECKUX NINLL, HO 0THACTU M UL, GU3UYECKMX), @ TaKKe pa3BeLLecTBNeHNe 06bEKTOB,
Mo NoBoJy KOTOPbIX 3TW OTHOLLEHMA CKNaAbIBAOTCA. YKasaHHble TEHAEHLMMU NOPOHAAIT KPU3NC A0BEPUA YYACTHUKOB
KOMMYHWKaLMW, ABNAILMIACA Klo4eBOM NpobnemMoii NOCTCOBPEMEHHOrO NpaBonopAaKa. B Lenax npeofgoneHna Takoro
KpW3uca aBTop Npea/araeT PEKOHCTPYKLIMIO NPaBoONOpAAKa Ha OCHOBE NPaB ¥ CBO60A, YeN0BeKa, BbICTYMAIOLLMX OCHOBOMO-
NaraioLLyMm 3HaKOBLIMY CpeACTBaMU, 06ecrneunBaloLLMKU CTabUNBLHOCTL U KOrepeHTHOCTb MPaBOBOM PeabHOCTH.

KnioueBble cnoBa: uMppoBoe NpaBo; NpaBoBas peanbHOCTb; LMdpoBMU3aLMA NpaBoONOpAaKa; AenepCoHUdUKaLMNA CYObeK-
TOB NPaBOBOr0 06LLEHWA; NPaBoBas KOMMYHUKaLWA.

Kak uutupoBsatb:
Pasysaes H.B. lpaBo uvdpoBoro obLLecTBa: akTyasnbHbIe PO6IeMbl U NyTV pa3BUTUA // POCCUIACKMIA sypHaN npaBoBbix nccneosanuii. 2021.7.8.N2 3. C. 9-20.
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2 HacroAwias ny6nmKaumMA MOCBALLEHa TeMe, Bbi3bIBAIOLLEN aKTUBHbIE OAMCKYCCUW B IOPUOMYECKON, COLMAnbHO-GUIOCOBCKOA W coumonoriye-

CKoW nuTepatype. Mpu 3TOM BOMpOC O LM(POBM3aLMM MpaBa Ha CErofHALUHWIA AeHb He MMEeT 0OLLENPU3HAHHOTO pelleHus. 1o MHEHWMIO OfHMX
uccnenoBatened, UMGpoBanA TpaHCHOPMAaLMA CAYHUT CNocoboM MPeofoneHna KPU3MCHOWM CUTYaLmM MOCTMOAEPHa, CO3AAIOLLMM BO3MOMKHOCTU A
nepexofla K Ka4ecTBEHHO HOBOMY COCTOSHWIO OOLLIECTBA (3 CNefloBaTe/ibHO, rOCYAapCTBa M NpaBa), TOrAa Kak Apyrue yyeHble BUOAT B HEW JnLb
KPaTKOBPEMEHHYIO TEHAEHLMIO, HE 3aTparvBaloLLylo CYLLHOCTV NpaBonopsAaKa. ABTop paboThl MPeanpyHAN NOMbITKY AEeTanbHO PacCMOTPETb PasBuTUe
npasa B ycnosuAX LndpoBM3aLmm 0bLLECTBa, 0BPaTMBLLMCL K aHTPOMO/OMUMHECKWM, 0OLLEKYNIETYPHBIM 1 COBCTBEHHO IPUAMYECKUM acmeKTaM AaHHOro
npouecca. CloHOCTbIO MPo6EMb], @ TaKwe HEOAHO3HAYHOCTHIO TEHAEHLMIA Pa3BUTMA MpaBa B YCIOBMAX LMhPOBM3ALIMM, TPEBYIOLLMX BCECTOPOHHETO
paccMoTpeHus, 0bbACHAETCA HOMbLLION 06BEM MCCNeoBaHMA, NepBad YacTb KOTOPOro My6/MKYETCA B HacToALleM HOMepe ypHana. [pofomKeHve
cTaTbi BydeT onybnMKoBaHO B CiedyloLLeM HOMepe — npuM. peo.
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ARTYATIBHAA TEMA
INTRODUCTION

The law state in the postmodern era has been the subject
of attention for both legal theorists and practitioners of
various legal disciplines. According to a frequently expressed
view, the postmodern legal order is a qualitatively new stage
of legal evolution that has distinct differences from the
previous stages, first, from the national legal systems, which
were the structural basis of the modern era legal orders
[1, p. 40; 2, p. 991. Each of these systems had delineated
spatial limits of action, and specific inherent to their stylistic
characteristics, acting as the primary substantive distinction
criterion of legal orders and their association into legal
families [2, p. 108].

The globalization of law and interpenetration of legal
families (in particular, the convergence of certain elements
from Romano-Germanic and Anglo-American legal orders)
at the stage of high, or late modernity became a direct
cause of style mixing, with particular clarity manifested in
the early years of this century when the discussions about
“postmodern” started. One of the most striking examples of
this style mixing, which is directly relevant to this article, is
the transformation of the legal person category in continental
law under the influence of actively copied Anglo-American
models.

Therefore, according to the establishment in Europe in
the era of post-Glossators representation, a legal entity is an
independent legal personality, a sole owner of its property,
not derived from the legal capacity of the organization
founders and participants, i.e., it is not a “collective subject
of rights” [3, p. 350-353]. However, in Anglo-Saxon law, a
legal entity was originally designed as a property complex
belonging to the right of ownership, including trust, to one
or more persons. Hence, it is easy to state that in both
continental and Anglo-American law, the legal person is
not a person but construction, the result of the legal order
construction, conducted by sign-symbolic means used by
participants of legal communication.

Nevertheless, the starting points and directions of the
legal entities’ constitution in the Romano-Germanic and
common law are opposed. In the first case, the property
isolation acts as a peculiar attribute of the legal personality
presence; when followed in a logical sense, whereas in the
second, it acts as a secondary, derivative characteristic of
the property complex [4, p. 88]. These distinctions in the
semantics of the sign construction for a legal entity originally
lost their relevance to those commercial organizations that
conducted international trade activities in the conditions of
different legal orders.

Consequently, the Anglo-American model of the
“corporation” later became more actively transferred to the
continental area [5, p. 98], which in particular entailed the
reception of the “removal of corporate veil” idea historically
alien to Romano-Germanic law, the application of which
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caused many difficulties both for doctrinal and practical
nature [6, p. 678; 7, p. 52; 8, p. 5; 19, p. 106; 10, p. 18;
11, p. 226]. Naturally, such difficulties, caused by the active
convergence of legal orders and the blurring of styles
provoked by it, are not limited to civil law but affect various
aspects of legal communication, from constitutional human
rights and freedoms to criminal responsibility.

Simultaneously, the need for a theoretical understanding
of the qualitative changes that characterize the law
in the postmodern era has resulted in a well-known
epistemological confusion, provoked by the ambivalence
of the major categories used by legal communication
participants. I.L. Chestnov gives a detailed description of
the current situation, according to whom, in postclassical
epistemology “there is uncertainty in the categorization,
classification, and qualification of social (and legal) reality.
We have to state that in the situation of ‘post-modernity’
it is impossible to give an unambiguous assessment,
including legal one, of a complex social phenomenon or
process” [12, p. 32].

However, digitalization turned out to be a largely
unexpected trend that was outside the discussion scope
at the beginning of the last decade, when discussions
about the ways and prospects of further development for
law and state in a postmodern environment intensified. It
is easy to notice that the concept of “post-modernity” in
the theoretical discourse has had and continues to have
ambiguous connotations, denoting a crisis of uncertainty in
the scientific and practical spheres, which marked the last
stage in the evolution of the law rule that began in the 1980s.
Such uncertainty, which prevents the formation of any sound
scientific conclusions, and further development predictions,
has a negative impact not only on the law rule but also on
legal doctrine.

Thus, the digitalization of law and order has attracted
the attention of researchers who see in its study the way
out of the ideological and methodological deadlock that
has affected both the general law theory and sector legal
disciplines [13; 14]. Note that the digitalization issues
first surfaced and were discussed as part of the digital
democracy debate, which revealed the possibility of using
digital technology to regulate political and legal relations
[15]. Despite the well-known skepticism, sometimes
demonstrated by the scientific community regarding the
effectiveness of electronic procedures as a means of
decision-making and the general will formation, there is no
doubt that these procedures indicate the transition of legal
communication to a qualitatively new stage of evolutionary
development.

Therefore, it should also be noted that political
deliberation, which requires the active participation of the
society members and aims to achieve a universal agreement
(consensus) of their opinions [16, p. 5; 17, p. 29], is difficult to
be completely digitized, let alone replaced as an existentially
and socially free being by artificial neural networks.
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A discussion of the digital transformation of subjective civil
rights can be much more achievable and can lead to some
interesting conclusions about their legal nature and essence,
which can contribute significantly to the advancement of civil
science [18; 19].

Consequently, despite the strenuous efforts of
researchers, the specifics of digital transformation in the
subjective civil rights (primarily, rights in rem and rights
of obligation) remains unclarified, scientists are already
making assumptions concerning the modification of the civil
law contract essence, which require the minimum activity
of counterparties. Therefore, the digitalization of personal
non-property rights is a promising trend in the civil law
system dynamics, which contributes to the construction of
new participants in legal communication and the emergence
of law subjects that previously did not have the properties or
attributes of legal personality.

Furthermore, the point of emphasis here is about artificial
intelligence, which is a database and is not a subject, but an
object of civil rights. Hence, the identification of the artificial
intelligence place in the system of modern law and order, in
our view, requires either a complete rejection of the idea of
freedom as a legal communication driver, which would be
devastating for the law, or the rethinking of the concept of
freedom, claiming its inherent value in the new environment.
Nevertheless, the latter option is preferable and reveals
global prospects for the law rule evolution in the age of high
technology, which stimulates paradoxical illusions about
the ability of society to eliminate human factors from the
mechanisms of its development. However, the highlighted
points above undeniably demonstrate that the law serves as
the last humanity bastion in the raging ocean of technological
determinism, providing grounds for cautious but confident
optimism about the enduring significance of human dignity
and freedom in the digital age. Thus, we see that the digital
revolution of society, law, and the state has opened up
new, sometimes unexpected, prospects for development
while revealing the challenges that human civilization
must address. These challenges include depersonalization,
anonymization, and, as a consequence, the loss of
mutual trust among participants in legal communication.
Consequently, some observers are irresistibly tempted to
declare not only the “subject death”, which is not a new
trend since such views were expressed by F. Nietzsche [20,
p. 440] and M. Foucault [21, p. 404] but also the end of legal
science, which will no longer be required when the place of
the autonomous will of individuals; whose manifestations
require theoretical and philosophical understanding, is taken
by the said “neural networks".

Therefore, without a doubt, such a development path
is a dead end, not to mention the utopianism and poor
reality of implementing such a plan into action. Thus,
a shift of legal communication as purely human property
to a new stage of evolutionary development, accompanied
by the enhancement of the communication means between
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the participants is an alternative to counter this challenge,
which will be discussed in this article. Therefore, we believe
that the digital transformation of law in the postmodern
era, notwithstanding the serious problems that arise in this
context, can result in not only threats but also opportunities
to develop the constructivist capacities of communicating
with individuals.

Digital Transformation as a Major Trend
of the Postmodern Era

The problem field of legal science is determined by the
global changes of legal phenomena, the basics of which are
the construction processes, stimulated by technological,
socio-cultural, economic, and political development of
society. Therefore, the digitalization of all social life spheres is
the most important trend that characterizes these processes,
which is the outcome of the technological revolution in
the late 20" century, followed by the emergence of post-
industrial society [22]. However, the digital transformation of
the latter is a natural result of the general trends in human
cultural evolution. Nevertheless, being a qualitatively new
condition, it has generated several phenomena that have no
analogs in the pre-existing legal orders.

Consequently, without a doubt, the digital transformation
has transformed not only the system of social relations and
legal reality but also affects the individual, changing (and in
many ways even abolishing) many habitus that determines
his/her behavior in the social environment [23, p. 91]. These
changes are reflected, first, in the communication methods,
in the expression of thoughts on the lexical, morphological,
and to a lesser extent, phonetic levels of the language
system, increasingly subject to the unification necessary
for full-fledged communication with artificial intelligence. In
semiotic terms, these processes lead to a qualitative change
in the existing sign systems, including the law system in all
its dimensions, namely, semantic, syntactic, and pragmatic.
Such changes create insurmountable difficulties in terms
of communication, which have a serious impact on the
participants’ behavior in social interactions.

Thus, considering the legal order as a sign system, which
acts as a text generation mechanism, it is easy to see that
legal messages (texts) created by digital communication
technologies are difficult to decode by conventional means,
creating the prerequisites for the legal order uncertainty,
uncertain in cognitive terms. Thus, faced with several
phenomena generated by the information age (such as digital
rights, digital databases, and other objects like artificial
intelligence), the doctrine finds it difficult to interpret the
legal nature and essence of the latter.

Nevertheless, as soon as the current legislation and
judicial practice have to consider the existence of such
phenomena, the controversial doctrinal interpretations affect
the application of relevant norms, significantly reducing the
effectiveness of the latter in terms of regulating emerging
relations. Thus, digitalization alters the presuppositions
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of social and legal communication, rendering the usual
language games meaningless, delegitimizing the existing
legal reality order. Therefore, many of its basic concepts
are no longer what they have always meant: a thing is no
longer a thing, money is no longer money, an obligation is no
longer a mutual relationship between subjects (Article 307
of the Civil Code of the Russian Federation)?, and the latter
themselves undergo a qualitative transformation in digital
reality, changing the properties of their (right) subjectivity
that initially look immutable.

Furthermore, abolishing the communication rules,
including many tacit conventions of the latter, the digital
transformation of society also affects language games, in
what J.F. Lyotard saw a key feature of the postmodern state,
according to whom “if there are no rules, there is no game;
even a slight change in the rules changes the game nature,
and the ‘reception’ or the statement that does not satisfy the
rules is not subject to the game defined by them” [24, p. 32].
Simultaneously, there is an urge to declare postmodern as a
new qualitative state of the social and legal order, when the
absence of general rules entails a total deconstruction of the
existing order, namely, a certain emergency state, which has
become the norm [25, p. 9.

However, such an assertion is fundamentally wrong.
The abolition of the more complicated rules that appeared
at the later stages of the human communication evolution
does not make the games, as such the basis of any culture,
impossible, as experience shows [26, p. 21], but forces their
participants to turn to the initial and simpler sign means for
organizing a communicative interaction. Thus, the absence of
a developed system with general rules constructing property
and other relations about digital objects, in conditions of
such relations’ actual diversity, force subjects to regulate
their interaction by subjective rights and obligations applied
ad hoc, in each case.

This phenomenon of occasional regulation, or “individual
norm” (despite the controversial and problematic nature
of this concept), which is common in many socio-cultural
communication areas, has attracted the attention not only of
the linguists [27, p. 45; 28, p. 241; 29] but also the lawyers.
Consequently, B.A. Kistyakovsky singled out in his time two
interrelated and equally necessary aspects of the law that
determine its action [30, p. 356]. Hence, one of these aspects
is a general rule that is a formal and logical judgment on the
universal cause-and-effect relationship of social phenomena
derived from the actual circumstances the requirement of
possible or proper behavior, action, or inaction. According to
the scientist, as a logical construction, the norm has a purely
rational character and lies entirely in the conceptual sphere.

Furthermore, another aspect of legal regulation is
constituted by subjective rights and duties, characterized,
in contrast to the general rules, by the following features.

3 The Civil Code of the Russian Federation. Part One. In the Edition of
the Federal Law No. 33-FZ dated March 09, 2021// Legislation of the
Russian Federation. 1994. Issue 32. Articles 3301; 2021. No. 11. Article 1698.
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First, they are related to specific factual situations and
apply exclusively in this latter. Second, they arise mostly
because of the manifestation of the interacting individuals’
free will, on their private initiative. Third, being a way of
mental-psychological social reality assimilation, subjective
rights and duties are associated not only with rational and
conceptual thinking but also to a large extent with extra-
rational (emotional, sensual, figurative, etc.) elements of
the psyche, having a powerful suggestive effect on the legal
communication subjects [31].

Therefore, proceeding from the B.A. Kistyakovsky
states “the law, as it consists of norms, is something
unconditionally rational. Like concepts it is created by
reason, without which norms could not be either conscious
or formulated... However, law is not only a set of norms,
but also a vital phenomenon... In life subjective law is
given in the form of innumerable legal relations or rights
and duties assigned to all members of a particular society,
binding them together and uniting them into a single whole.
All these legal relations or all these rights and obligations
are unconditionally specific, singular or individual... Each
such fact in its individuality, singularity, and unrepeatability
is something certainly irrational” [30, p. 359-360].

From this perspective, the scientist concludes that
“it is necessary to recognize as a fiction the identification
of the right, which consists in legal norms, with the right
exercised in life, in legal relations, and in individual rights
and obligations” [30, p. 360]. Thus, the normative component
of law and order, which undoubtedly has a historical nature,
in the process of the law evolution and order is subjected
to various transformations and can lose its relevance for
the legal communication participants. Such transformations
occur when legal communication, due to changes in the
socio-cultural and historical context, figuratively speaking,
begins to flow differently, arising from reality, from a variety
of unique factual situations with existential content, and
the individual rights and obligations associated with these
situations®.

Therefore, it can be said that they are the primary means of
constructing the legal reality, forming its basic (“primordial”)
level. Moreover, due to the well-known to sociologists
phenomenon of the irremovable presence of the primordial
beginning at any stage of the society development®, These
means not only historically underlie more complex ways of
construction, such as legal norms, but also come to the fore
during transitional periods, when pre-existing norms cease

4 In addition to B. A. Kistyakovsky, this circumstance has been

emphasized by many law theorists. Thus, one of the most consistent
and productive in scientific terms should be recognized the concept of
A.V. Stovba [32], building the ontology of legal reality, based on specific
life situations (“legal incidents” and “legal events”) in all their existential
completeness. In this case the uniting beginning for all variety of such
events is the participation in them of legal subjects, being simultaneously
and participants of daily communication: |, Other, Everyone.

5 This “indomitability of the primordial in society” is noted in particular
by the American sociologist Neil Smelser [33, p. 13].
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to fulfill their inherent constructivist and regulative functions
with an appropriate effectiveness degree, and norms of a
new historical type have not been formed.

Thus, this circumstance allows us to conclude that the
postmodern situation linked with the digital transformation
of cultural communication is a temporary condition that
inevitably accompanies the transition of sign communication
to the next stage of evolutionary development. In the
context of these considerations, it would noteworthy to
consider the place of modern electronic communication
forms in an evolutionary series started not only to the
early types of writing, namely pictography and cuneiform
writing but also to such specific methods of information
transmission as Paleolithic rock painting and sign language,
which appeared in the animal ancestors of man. Hence, a
detailed comparison of all anthropological, linguistic, and
cultural data that science has at its disposal makes two
circumstances evident.

First, the evolution of communication progresses
step-by-step, and the transition to each successive stage,
expanding the range of signification media, allows for a
more complex and comprehensive construction of socio-
cultural (and hence legal) reality. Second, the transition to
a new evolutionary stage is not a smooth and un-conflicted
development of the trends established by the previous stage.
This transition is associated with the disintegration of the
existing world picture, entailing the coherence loss of the
latter. It is the uncertainty of this kind that the “new reality”
of the digital age deals with, and it seems obvious that as
long as the emergence of new signifiers is the primary
uncertainty cause, the condition for overcoming uncertainty
is the habitualization of the latter.

However, if we turn from the cultural situation to nature,
one will realize that the qualitative changes brought by the
digital transformation have affected not only the psychological
but also the corporeal properties of all social action actors with
no exception [34]¢. Therefore, since corporeality is an aspect of
identity, it follows that the metamorphosis of the corporeality
typical for the digital society members must be considered in
the general context of the personal identification crisis in the
postmodern era [35]. It is important to note that this crisis,
however, has a general anthropological character and creates
consequences in legal terms, contributing to the rethinking of
the state and legal persons’ categories, which are, along with
physical persons, participants in legal communication.

Consequently, since the Middle Ages (if not since
antiquity) these entities, intangible in physical terms, were
constituted in the image and likeness of man, as a certain

¢ Unfortunately, the authors of this publication, while providing a solid
collection of opinions, do not draw their own conclusions from the material
under consideration. Meanwhile, the transformations of corporeality in
the post-modern society are by no means reduced to such well-known
phenomena as fitness, body modification, etc. [34, p. 14], but have a much
more far-reaching character, leading eventually to complex transformations
of the human nervous system and internal organs, made possible by
the development of information technologies in medicine.
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“collective body” [36]. It is no coincidence that the noun
corporatio used in medieval Latin is etymologically derived
from the Latin corpus, which simultaneously means both
body, action, and a separate physical object as opposed
to both immaterial objects (incorporales) and generic
corporeal things. Hence, rationalized notions of the legal
personality of the state and other social structures as
entities possessing a volitional attribute and a substantive
basis, necessary and sufficient for participation in legal
communication, emerge in the New Age. Thus, the reason
why the changes occurring in the era of digitalization
with human personality (including its physical properties)
affected the legal order, causing several fundamental
trends that deserve special consideration.

Depersonalization of legal communication
subjects in the law and order digitalization

One of the most crucial practical consequences of law
and order digitalization without exaggeration; is the loss
of certainty of both the subject composition of relations
that develops over social objects and the latter. Namely,
subjects undergo depersonalization, and objects undergo
de-personalization, creating a situation of uncertainty for
the relevant legal relations. First, we are referring to the
state, which earlier than any other legal order actors, at the
beginning of the New Age, began to acquire the properties
of a special, de-personified personality, not reducible either
to the personality of the State ruler or to his property [37,
p. 32; 38, p. 563-567]. Already in the conditions of late
(high) modernity, the modern state turns, as M. Weber
rightly highlighted, into “a complex of specific joint action of
people who orient their behavior on the idea that it exists or
should thus exist and that, therefore, certain legal orders are
significant, i.e. binding” [39, p. 76].

Consequently, the state as an active participant in the
law rule is framed as a set of relations with significance
for all other subjects” in the pre-digital era, allowing it
to be a subject similar to physical and legal persons.
Meanwhile, the modern state was not and could not be
such in the context of the natural attitude assuming that
only living beings with consciousness and will, necessary
and sufficient for decision-making and action, can be active
participants in social relations. The modern era condition
had the corresponding significance due to such features as
territorial homogeneity, organizational unity, public authority,
and sovereign nature of state power, allowing participants
of political communication to perceive it as a person, even
if sui generis, which is indicated by such expressions as
“the state will”, “the decisions of state bodies”, “the
application of coercive influence on offenders” frequently
used in the literature.

7 Using A. Schiitz's terminology, such relevance can be called interpretive,

implying by it the ability to create conditions for the perception of the
external world phenomena in the context of the familiar social environment,
thereby providing interaction with them [40, p. 264].
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Under the conditions of digital society formation, the
signs of the modern state, expressing the semantic core of
its legal and social subjectivity, are undergoing a qualitative
transformation that has turned the state into one of the many
“imaginary landscapes” which has become the subject of
attention in recently. Thus, the founder of this concept,
A. Appadurai demonstrated through various examples that
imaginary landscapes lack the property of territoriality, and
have lost their relevance because of moving to the digital
environment [41, p. 32]. It is easy to see that a similar
metamorphosis, as the information society develops,
takes place with the state, the determinateness of which
is a natural consequence of the transition to the digital
environment.

Therefore, the transformation of the territorial
characteristic influenced other state characteristics. Thus,
vertical-hierarchical structural links became transformed
into a more flexible horizontal structure, and public authority
decentralized, evenly distributed among many subjects of
social communication, which also included non-political
subjects (public organizations and other private structures).
And it leads to a “blurring” of the traditional perception of
sovereignty as the supremacy of the state public power

Therefore, considering the state, as well as political
space in general becomes relevant, as one of the “imaginary
landscapes” highlighted by the researcher, along with
ethnoscapes, media space, techno space, financial space,
and ideological space. Thus, for example, in the game world,
which is becoming an increasingly vivid and typical example
of digital reality, in accord with the accepted rules, a certain
(virtual) participant who has the power can be constructed,
including the possibility of applying those or other sanctions
to other subjects of the game process.

However, this participant, which can be a computer
program, will act as a “state” in the media space which has
all the traditionally distinguished attributes, including the
presence of power and the possibility of applying sanctions
that will be realized as long as the other participants are
ready to recognize (to legitimize) the possibility of their
application. Nevertheless, its qualification as a state, from
the viewpoint of the existing doctrinal ideas, is problematic
because the dispositive power of this game institution is
limited to two points.

First, the circle of subjects (“subordinates”), which are
subject to these powers are limited to those who participate
in the game, thus, voluntarily accepting its rules. Second, the
supreme power limits of such a state are exclusively virtual,
being localized in the game reality. Therefore, the virtual
state has no circumscribed geographical territory, borders,
as well as other attributes of existence, inherent in “real”
political institutions, which the evidence of its existence does
not make it less real for the communication subjects, which
in this case participate in the game process [42, p. 13].

Further, a similar tendency to depersonalization, which
is the result of the digital transformation of the main

Tom 8, N2 3, 2021

Poccuiicki #ypHan MpaBoBbIX CCTIeA0BaHNY

features, is experienced by legal entities. As is known,
following Paragraph 1, Article 48 of the Civil Code of the
Russian Federation, a legal person is an organization,
which possesses separate property and is responsible
for its obligations, on its behalf acquires and exercises
subjective civil rights and obligations, as well as acting as
a plaintiff and defendant in court. Thus, the main features
of a legal entity, which determine its civil (as well as any
other) legal personality, in the current legislation, as well as
in judicial and law enforcement practice and legal doctrine
are considered organizational unity, participation in property
relations on its behalf, the presence of separate property,
and independent legal responsibility [43].

However, guided by the understanding developed in the
works by M. Weber, legal entities, both corporate and unitary
(Paragraph 1, Article 65.1 of the Civil Code of the Russian
Federation), can, like the state and other public legal entities,
be considered a special social reality, namely as a set of
relevant interactions of legal communication participants,
as well as subjective rights and obligations of the latter.
Such a definition, already developed with corporations and
institutions of the industrial era, has received a powerful
impetus due to the digitalization of civil turnover, and the
digital transformation of its subjects. Under these conditions,
it becomes obvious that all organizations are legally
formalized activities aimed at achieving economic and other
goals.

Accordingly, subjective rights and obligations acquired as
well as exercised in the process of such activities determine
the legal entity’s subjectivity and form its substantive basis.
This circumstance is noted by V. K. Andreev, according to
whom, “legal capacity of a legal entity is a totality of rights and
duties that it can have. Legal capacity of a legal entity is not
the ability, as with citizens, but the ability to have rights and
obligations associated with the right of a legal entity to carry
out activities defined by its charter” [44, p. 59]. Generally,
we can agree with the expressed judgment, although the
very terminological opposition “ability/opportunity” seems
farfetched, given the interrelation of dictionary meanings of
these words in the Russian language.®

Nevertheless, there are sufficient reasons to argue that
the legal entity as a phenomenon of law and order in the
structural and functional plan is a set of communicative
interactions, the unity of which is constructed by the sign
means, namely, property, liability, corporate, as well as
other rights and obligations. As stated above, the substantive
basis of the legal personality in the modern state, a peculiar
manifestation of its “corporeality”, are the territory and
population (citizens), on which the sovereign power of the
state applies, i.e., the public powers of the latter.

Similarly, considering the specifics of legal entities as
economic entities, their substantiality finds its expression
in a separate property belonging to a legal entity on the
8

Ozhegov S.I. Dictionary of the Russian Language. The 20-th Edition,
tereotyped. Moscow: Russian language, 1988. P. 618.
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ownership rights, limited property right, or other subjective
civil rights. However, the sign of property isolation, which
implies that the property belongs to the organization, but
not to its founders (participants) or third parties, sets the
outer limits of the legal entity subjectivity in the physical and
social space, just as the human body in the most direct way
separates one individual from another, and the territory and
population, which determine the state spatial limits, form a
specific “corporeality” of the latter.

This situation is particularly evidenced in the provisions
of article 132 of the Civil Code, which defines an enterprise
as a property complex, owned by a legal entity as a set of
various tangible and intangible objects (real estate, movable
property, including inventory, raw materials, products,
claims, debts, rights to commercial designations, etc.).
Simultaneously, in accord with Clause 1, Article 132 of
the Civil Code of the Russian Federation, the enterprise as
a property complex is generally recognized as immovable
property, which characterizes the legislative approach to
such objects of rights in terms of recognition of the priority
for their material component.

Therefore, for clearer understanding, it is necessary
to note that under material goods we understand objects
that have an external physical expression or material
substance, following the well-known criterion applied by
Roman lawyers, in particular Gaius, who saw the main
difference between corporeal and immaterial things in the
fact that the former can be felt, while the latter cannot
[45, p. 87]. Consequently, the sign of materiality, contrary to
the sometimes encountered erroneous point of view, is by
no means a property-value characteristic of the civil rights’
objects, since some property goods (namely things, including
cash and certificated securities) are material, while others
(for example, non-cash money, uncertified securities, the
performance of works, rendering services, rights of claim,
etc.) have an intangible nature. The intangible nature, as
follows from what was said before, are also digital rights,
as well as digital assets, and the peculiarity of the latter is
that here, along with the intangibility, is added the virtuality
sign, inherent in any phenomena that exist on the Internet.

There is every reason to state that the processes
of digitalization and virtualization entailed changes that
contributed to the qualitative transformation of the legal
entity, at least at the level of its substantive embodiment. The
above trend intensified with the appearance of the securities’
electronic form (primarily, the shares), which became common
objects of transactions in the stock markets. Hence, to buy
shares of corporate legal entities, a trader does not need to
be present in person at the stock exchange and receive the
documents to be purchased during trading, as it was before
the following: it is enough to have an electronic application,
through which transactions can be made by purchasing (in
non-documentary form) various assets, and after expiration of
the term established by law, the asset becomes the property
of the relevant securities’ buyer.
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An important consequence of the development of
circulation for the securities issued in electronic form
becomes the transformation of the property basis for joint-
stock companies and other legal entities, i.e., ultimately, a
qualitative modification of the property isolation sign of the
latter. As mentioned, the presence of a separate property is
considered an important characteristic of any organization
as an independent participant in the civil circulation: just as
the body (which was discussed earlier) is the most visible
external attribute of any person, not existing outside and
apart from its corporeality, the property complex is the main
manifestation of “corporeality” for the legal entity. Moreover,
according to one of the existing theories, the latter is nothing
but a separate property used for a certain purpose, namely,
to gain profit or achieve other results [46, p. 59-63; 47,
p. 55; 48, p. 14-15].

Therefore, as a vivid illustration, using joint-stock
companies as a case study, which, in accord with Paragraph
1 of Article 96 of the Civil Code of the Russian Federation,
are corporate entities (business companies), the authorized
capital of which is divided into a certain number of shares.
Thus, shares are not just documents registering the
obligatory and other rights of their holders (Clause 1, Article
142 of the Civil Code), in this case, they are the shareholders,
and a share in the authorized capital of the legal entity, which
belongs to the shareholder on the corresponding property
right. Consequently, a share is a kind of “sign” referring to
the property as its referent.

However, in a semiotic structure where all levels are
interconnected and mutually correlated, the virtualization
of the signifier is an indicator and part of the reason for
the dissolution of the object basis in reality, including legal
reality, which is a significant development trend in the
postmodern age. In this regard, legal entities, because of the
legal order, the digital transformation lose their substantive
basis, being constructed in the image and likeness of those
“imagined communities” that Benedict Anderson examined
as an example of nations in the New Age.

According to the scholar, such a community is “imaginary
because the members of even the smallest nation will never
know, meet or even hear of most of their fellow-nations,
while in their minds the image of their community lives ...
He thus assumes that there are ‘genuine’ communities
which it would be useful to compare to nations. In fact, all
communities larger than primitive villages (and perhaps even
they) are imaginary” [49, p. 31]. Drawing a relevant parallel,
it would be useful to make a reservation that legal persons,
even corporate ones, unlike nations, are not “communities”
in the strict sense of the term, because any organization has
a sign of internal unity, representing not a collective but an
individual subject.

Nevertheless, the legal entity is constructed by the
signifying means that culture has at its disposal. Additionally,
for any culture, up to and including the modernity epoch,
each entity of this kind had not only a sign-symbolic but
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also a material dimension. Thus, for a nation, the material
dimension was formed at the expense of those people
who counted themselves to this unity; for a state, it was
determined by its territorial feature; finally, the “matter” of
a legal entity was the property (things, cash, documentary
securities, etc.) that it possessed.

The dematerialization of those legal communication
subjects in question not only caused new challenges to the
legal and social order stability but also gave hope for the
resolution of conflicts that seemed insurmountable in the age
of modernity. Indeed, the dissolution of nations created the
conditions for the formation of new unities unencumbered
by national conventions and prejudices; the loss of state
territorial features could end military conflicts provoked by
the geographical factor, which had long been considered a
prerequisite for the self-preservation and survival of the
political community.

In conclusion, the transformation of legal entities as
property complexes into virtual designations inscribed by
cultural consciousness on the imaginary map of postmodern
society has expanded the limits of economic wealth, which
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